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2. Determination of Child’s Origin in Private International Law.

Pedepar:

1. luceprarisl € KOMIJIEKCHUM HayKOBUM JOCJIIJI)KEHHSIM MaTepialbHO-MIPaBOBOI0 Ta KOJIi3iTHO-TIPaBOBOTO
peryJioBaHHs BU3HAUYEHHS TIOXOI)KEHHS TUTMHU B MDKHapOZHOMY IIPUBATHOMY IIPaBi. Y po6OTi AOCIIKEHO
3arajlbHOTEOPETUYHI IMTAaHHS BU3HAUYEHHS [IOXOJ)KEHHS JUTHUHU B MDKHapO4HOMY IPUBAaTHOMY IIPaBi,
[IpOAHAaJi30BaHO AKTyaJIbHi HOPMU HAIliOHAJILHOTO 3aKOHONABCTBA Ta IT0JIOKEHHS MDDKHAPOIHMUX IOTOBOPIB i
BUCBITJIEHO CTaH KOJIi3iTHOTO PETyJII0BAaHHS BU3HAYEHHS [IOXOPKEHHS IUTUHY 32 HAsIBHOCT] iHO3EMHOTO €JIEMEHTA,
Ha Mi[ICTaBi 4Oro 3alpONIOHOBAHO HU3KY aBTOPChKUX BU3HAU€Hb, KOHIIEMIi Ta BUCHOBKIB, SIKi BiI3HA4al0ThCSI
HayKOBOIO HOBM3HOI0. CTPYKTypa Aucepralii CKiIafaeTbCs 3 TPhOX PO3LiIIB, IEPIIUI PO3Ti IPUCBIYEHO
TEOPETUYHUM 3aCaJlaM BU3HAYEHHS OXO/PKEHHS TUTUHU B MDKHAPOJAHOMY ITPUBATHOMY IPaBi, 30KpeMa,
IOCIIIPKEHO IIPAaBOBY [IPUPOY IOHSTTS «BU3HAYEHHS [TIOXOI)KEHHS JUTUHW» Y LOKTPHHI CIMEITHOrO Ta
MI)KHapOJHOTO [IPUBATHOTIO IIpaBa. Y IpyromMy po3miji auceprauii 30iliCHEHO aHasli3 IyKepesl IIPaBOBOrO
PETYJIIOBaHHS BU3HAYEHHS MOXOJKEHHS JUTUHU § MDKHAPOJHOMY IIPaBi Ta OCJiIKEHO [TPaBOBE PETyII0OBAaHHS

BU3HA4YE€HHS 6aTbKiBCTBA Ta MAaTEPUHCTBA, Y TOMY YMCJIi Y BUNAJKY 3aCTOCYBaHHS JOTIOMDKHUX PEMPOLYKTUBHUX



TEXHOJIOTi!, B 00paHMX KpaiHaX pPOMaHO-T€PMAHCHKOI Ta aHIVIOCAKCOHCBHKO]I TPAaBOBUX CiMel, KpaiHax peJliriiHoro
Ta 3 €JIEMEHTaMU 3BU4Ya€BOro npasa. OKpeMy Bary MpuIiJeHO KOJi3iMHOMY PEryIIOBaHHIO BU3HAYEHHS
NIOXOJPKEHHS JUTUHM y BUIIaIKaX TPAaHCKOPJOHHOTO BU3HAYEHHSI MAaTEPMHCTBA Ta 6aThKiBCTBA Ta JislNIbHOCTI
l'aa3pkoi KOHQepeH1ii 3 MDKHapOgHOTO IPUBATHOrO NpaBa y LbOMY HanpsiMKy. TperTiit po3ain gucepraruii
IIPUCBSYEHO IIPAaBOBOMY PETYJIIOBAHHIO BU3HAUYEHHS [IOXOIKEHHS JUTHUHU 33 YKPAiHCbKMM 3aKOHOIABCTBOM,
IOCJiI)KeHO BU3HAYEHHS MAaTEePUHCTBA Ta 6aThKiBCTBA Y [103aCYL0BOMY (aIMiHICTPAaTUBHOMY) Ta CyJOBOMY
NOPSIAKY, 3/4iICHEHO aHali3 IPaBOBOT0 PETYJIIOBAHHS BU3HAYEHHS [TOXO/’KEHHS IUTUHU, HAPOJKEHO] 3a
IIOIIOMOTrOI0 PENPOAYKTUBHUX TEXHOJIOTI. OKpIiM TOrO, IPUAIJIEHO YBary aKTyaJbHUM IIMTAHHAM YKPAiHCHKO]
co1liasIbHO-TIPAaBOBO] IiliICHOCTI: 3MiHM ITPABOBOT'O PETyJI0OBAHHS BU3HAUYEHHS TIOXOIKEHHSI IUTHUHU Y 3B'I3KY i3
pexopudikalieo LIUBIIBHOIO Ta CiMEIHOTO 3aKOHOAABCTBA B YKPaiHi, CTaH Ta I€PCIEKTUBU PETryI0BaHHS
TPaHCKOPJOHHOI'O CYpPOraTHOIO MaTEPUHCTBA y HAlliOHAJIBHOMY 3aKOHO[ABCTBI, BUBHAUYEHHSI [I0XOKEHHS JUTHUHU
B YMOBaX BOEHHOTO CTaHy Ta HAa TUMYAaCOBO OKYIIOBaHUX TEPUTOPIAX YKpaiHu. JJOCIIiI>KEHHSI TEOPETUYHOTO
OIpalOBaHH4 [IUTAHHS BU3HAYE€HHS [TIOXOJ)KEHHS JUTUHU Y BITYM3HSHIN Ta €BPONENCHKiN JOKTPHHI CIMEHHOrO Ta
MIXKHApOJHOIO IPUBATHOTO [1PaBa 4O3BOJIMIJIO C(POPMYJIIOBATU aBTOPCHKY HeiHillilo IIOHSTTS «BU3HAUEHHS
[IOXOJI)KE€HHSI IUTUHU» SIK IPOLIelypPY BCTAHOBJIEHHSI 6aTbKiBCTBA Ta,/a00 MaTePUHCTBA 100 KOHKPETHOI JUTHHY,
110 37iMICHIOETHCS Ha IiICTaBax Ta y CMOCi0, BU3HAYEHUX Y 3aKOHOJABCTBI, i Ma€e CBOIM HaCJiIKOM BUHUKHEHHS
B3a€EMHUX IIpaB Ta 000B’SI3KiB y 6ATbKiB Ta IUTUHU. YCTAHOBJIEHO, 110 y TPABOBill IOKTPUHI TEPMIiH «I[10XOIPKEHHS
IVUTVHNA» Ma€ TPUEIUHY CTPYKTYPY, 1O BKJIIOYAE IPABOBCTAHOBJIIOIOUNI IOPUANYHAN (PaKT, SIKUH Mics
(opMasbHOrO 3aKpilyIeHHs Y BCTAHOBJIEHOMY 3aKOHOM IOPSIIKY SIK aKT LIUBLIBHOTO CTaHYy €: 1) TII0M 17151
BHMHUKHEHHS 6aTbKiBCbKYX ITPABOBiIHOCUH; 2) MiICTaBOIO [1J151 BAHMKHEHHS B3aEMHUX IIPaB Ta 000B'sI3KiB y 6ATHKIB
Ta AiTel i 3) eJIeMEHTOM iI€HTUYHOCTI AUTUHH, 10 GOPMYE OCOOUCTICTh IUTUHMU Ta BIJIMBAE Ha ii IO asbIIe XUTTSL.
ApryMeHTOBAHO, 110 TIOXOPKEHHSI TUTUHM Bifl 6aTbKiB MOXKe I'PYHTYBATHUCh SIK Ha 6i0JIOTiYHOMY, TaK i Ha
collia/IbHOMY 3B'SI3Ky MK AUTUHOIO Ta 6aThbKaMu, L0 JO3BOJISIE 3aCTOCOBYBATHU Liel TEPMiH He TiIbKU y pasi
[IPMPOJHOIO HAPOJKEHHS TUTHHY, a I Y BUIAJKaxX YCUHOBJIEHHS, HADOPKEHHS JUTUHU 32 JOITIOMOT010
IOTIOMIPKHUX PENPOAYKTUBHUX TEXHOJIOTIH, 30KPEMA CYPOTaTHOTO MaTEPUHCTBA. ABTOPOM BU3HAYEHO, 10 IPABOBE
PEryJI0BaHHs BU3HAUYEHHS IIOXOIKEHHS JUTHHN Y MDKHApOJLHOMY IIPUBATHOMY IIPaBi XapaKTePU3y€EThCSI HASIBHICTIO
iHO3eMHOTO ejleMeHTa i [oJ1sirae y BCTAaHOBJIEHHI Ta (OpMaslbHOMY 3aKpillJIeHHi y BU3HAYEHOMY B 3aKOHi ITOPSIKY
6aTbKiBCTBA Ta MATEPUHCTBA, 110 3[iICHIOETHCSI KOMIIETEHTHUMU OPraHaMu JI€P>KaBU 32 HallioOHAJIbHUMU
IIpaBUJIaMU, 3 YPaXyBaHHSIM HOPM MDKHAPOJHHUX JOTOBOPIB. [IpaBOBE pErysIlOBaHHS BU3HAYEHHS TOXOIKEHHS
IUTUHU y MDKHAPOJHOMY IIPMBAaTHOMY IIPaBi XapaKTePU3YEThCS HASIBHICTIO YOTUPHOX KJIIOYOBUX O3HAK: (PAKTUYHOI
(BM3HAYEHHS TIOXOIPKEHHS JUTUHU € TIPABOBCTAaHOBJIIOIOYMM IOPUINYHUM (PAKTOM), OPUANYHOI (3aCBiiYEHHS
[IOXOJI)KE€HHS! y BU3HAYeHil ¢popmi (agMiHicTpaTMBHA IIPOLIEAYPa) BiTIOBIIHO 10 HAL[iOHAJILHOTO 3aKOHOJABCTBA),
iHCTpyMeHTaJIbHOI (BKJIIOYA€E 3aKpilJieHi B 3aKOHi 3aco6U 3abe3reueHHs IpaB JUTUHM Ta ii HallKpallux iHTepeciB) i
MDKHapOJHOI (BU3HAaYEeHHs 3aCTOCOBYBAHOTO [1paBa, BUSHAHHS iHO3EMHUX aKTiB LIUBIJILHOTO CTaHy i CylOBUX
pillleHb, a TaKOXX CTAaHJAPTH NIPaB JUTHHY, 3aKpillJieHi B MbKHAPOJHOMY ITpaBi). 3BaXkalouu Ha HasIBHICTb
iHO3EMHOTO €JIEMEHTA SIK O3HAKM NIPABOBOT0O PETYJIIOBAHHS BU3SHAYEHHS [TOXOIPKEHHS JUTUHU B MiXKHAPOJHOMY
IIPUBAaTHOMY IIPaBi, y oCimKkeHHi BU3HaYeHo (popmu iCHyBaHHS iHO3€MHOI'0 €JIeMEeHTa y TAaKMX [IPAaBOBiIHOCHHAX:
HApOJKEHHSI IUTUHU y JEPKaBi, L0 He € AEeP>KaBoio TPOMaZsIHCTBA 200 MOCTIMHOrO Miclis PO>KUBaHHS ii OAThKiB;
3M1ifICHEHHS aKTy peecTpallii HapOKEHHS Y AEP>KaBi, 110 HE € AEP>KaBOI IPOMASHCTBA a00 NOCTINHOrO Micls

IIPO>KMBaHHS OATHKIB.

2. The thesis is a comprehensive scientific study of the substantive and conflict-of-laws regulation of the
determination of a child’s origin in private international law. It examines general theoretical issues of determining
a child’s origin in private international law, analyzes current norms of national legislation and provisions of
international treaties, and highlights the state of conflict-of-laws regulation of determining a child’s origin in the
presence of a foreign element. On this basis, several author’s definitions, concepts, and conclusions are proposed,
which are distinguished by scientific novelty. The thesis consists of three sections. The first section is devoted to
the theoretical foundations of determining a child’s origin in private international law. It studies the legal nature of
the concept of “determination of a child’s origin” in the doctrine of family law and private international law. The



second section analyzes the sources of legal regulation of determination of a child’s origin in international law and
examines the legal regulation of determining paternity and maternity, including in cases involving assisted
reproductive technologies, in selected Civil Law and Common Law countries, as well as in countries with religious
and customary law. Particular attention is paid to the conflict-of-laws regulation of determination of child’s origin
in crossoborder cases of determining maternity and paternity and to the work of the Hague Conference on Private
International Law in this area. The third section is devoted to the legal regulation of determination of child’s origin
under Ukrainian legislation. It examines the determination of maternity and paternity in extrajudicial
(administrative) and judicial procedures and analyzes the legal regulation of determining the origin of children
born with the help of reproductive technologies. In addition, attention is paid to topical issues of Ukrainian
socionlegal reality: changes in the legal regulation of determining a child’s origin in connection with the
recodification of civil and family legislation in Ukraine; the state and prospects of regulating crossoborder surrogacy
in national legislation; and the determination of a child’s origin under martial law and in the temporarily occupied
territories of Ukraine. The study of the development of the issue of determining a child’s origin in the domestic and
European doctrine of family law and private international law made it possible to formulate an author’s definition
of the concept of “determination of a child’s origin” as a procedure for establishing paternity and /or maternity in
relation to a specific child, carried out on the grounds and in the manner specified by law, which results in the
emergence of mutual rights and obligations between parents and the child. It is established that, in legal doctrine,
the term “child’s origin” has a threenpart structure, which includes a legal fact that establishes rights and, after
being formally recorded in the manner prescribed by law as a civil status act, is: 1) the basis for the emergence of
parental legal relations; 2) the basis for the emergence of mutual rights and obligations between parents and
children; 3) an element of the child’s identity, which shapes the child’s personality and affects his or her further
life. It is argued that the origin of a child from parents may be based on both biological and social ties between the
child and the parents, which allows this term to be used not only in the case of the natural birth of a child but also
in cases of adoption and birth through assisted reproductive technologies, in particular surrogacy.
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