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1. KoHcTUTYLiHI 3acafy Cy0BOI IUCKPELLi SIK rapaHTii CaMOCTIITHOCTI Ta €(peKTUBHOCTI CY[OBOI BlIaan

2. Constitutional principles of judicial discretion as a guarantee of independence and efficiency of the judiciary

Pedepar:

1. Incepranist npucBsYeHa AOCHiI)KEHHIO CYI0BOi AUCKPELlii, SIK rapaHTii caMOCTiIIHOCTi Ta epeKTUBHOCTI Cy10BO1
BJIaAy. YCTaJl€eHi CTaHAAPTH JEMOKPATUYHOrO, IUBi/i30BAaHOTO 3pa3Ka CyCIiIbCTBA 3axXiJHOT0 3pa3ka OKPEeCII0I0Th
YMOBH, 32 SIKMX [€PKaBHA BJIafla [IOBUHHA 3[iMICHIOBATUCS HA 3aCafax il MoAisy Ha 3aKOHOAABYY, BUKOHABYY Ta
CyJlOBY BJafly. Bu3HauasipHOIO YMOBOIO TaKOTO IOy, CIY>KUTb SIKpa3 3ar1ob6iraHHs y3yprallii iep>kaBHOI Bylafy, He
NOPYIIYIOUU [IpY LbOMY NPUHLMIIB ii egHOCTI. OCHOBHUI 3MiCT 3an06iralounx YMHHUKIB y3ypHallii oJjsirae B TOMy,
11O BCi TpH TiJIKM BJIaJIY, B3a€MOJONOBHIOIOTh OfHA OJHY, CIiBIIPALIOIOTh MiXK CO0010, IIPOTE, PA30M 3 LIUM
3AiACHIOITD (PYHKLII B3aeMOKOHTpoI0. OIHMM i3 3aCafHNYMX IEKPETiB PO3IIOAiny opraHizauii isibHOCTI
Ilep>kaBHOI By1ay B YKpaiHU CIIy)KUTb 3a0e3eyeHHs] PYHKIIOHYyBaHHS B YKpaiHi CUCTEMU «CTPUMYBaHb Ta
IIPOTUBAT», 3MICT SIKOI [TOJISIra€ B YHEMOJKJIMBJIEHHI 30C€PEIKEHHS BIaJId B OJHUX pyKax. Cyl0Ba OUCKpPELlis B CBOIO
4epry BUCTYIIA€ OGHUM i3 OCHOBOIIOJIOKHHUX (PAKTOPIB BIIJIMBY CAMOCTIMHOCTI CY0BOI BJIa[IA Ta HAZIA€ CYAy
MO>JIMBICTb Ha PiBHUX 3acajiaX iCHyBaTy NOPSA, 3 iHIKMMMU IiJIKaMu BJIafiy Ta 30epiratu peajibHuil BIJIMB B CUCTEMI
«CTPYMYBaHb i IPOTUBAr». IHCTUTYT (PYHKLIOHYBAHHS CY0BOI IACKPELLii, a TAKOX M0XigHO] Bif Hei cyi0Boi
[IPaBOTBOPYOCTi, TICHO MOB'sI3aHi 3 Mpo6ieMaMy KOHCTUTY1iOHAJi3My, BEPXOBEHCTBA [TpaBa, BEPXOBEHCTBA
KOHCTUTYLii, OCKIJIbKM 3 TOYKU 30pY IO3UTHBI3MYy CaMe BOHM € 6€33allepevHUM €JIEMEHTOM Y ii IPaKTUYHOMY
3acTocyBaHHi. OfHaK, YMMaJso NUTaHb 110 Lil TeMi 3aJIMIIAI0ThCS He BUpPilleHUMU. Bee 6ibIoi akTyasbHOCTi
HaOUPaAIOTh IMTAHH4, L0 [IOB'$I3aHi 3 Cy10BOIO IPABOTBOPUICTIO, ii JIeriTuMisaliielo Ta CIiBiCHyBaHHM i3
3aKOHOTBOPYICTIO. YIOCKOHAIEHHSI KOHCTUTYLIMHUX HOPM Ha OCHOBI BEDXOBEHCTBA MIPaBa JIETITUMI3ye IO3UTUBI3M
y [IpaBi Ta CIIpUSTUME YTBEPIP)KEHHIO IPaBOBOI lep>KaBy Ta rapaHTyBaHHS IpaB i cBo6og, onunu. Cy, SBISIOYNUCH
Cy0’eKTOM I1paBO3aCTOCYBaHHS, IPOBAJIATh CBOIO JisIJIbHICTh HA 3aCaJHUYMX €JIEMEHTaxX BEPXOBEHCTBA IIPaBa,
iZIeosoris SIKOro € OCHOBOIO Cy4YaCHOTO KOHCTUTYLIITHOTO OyIiBHUIITBA. AHATII3yI0UM CYAOBY AUCKPELLii, SIK SBUIIE,
o QyHKIIOHYE Ha 3aCaiax BEPXOBEHCTBA IIPaBa, CJlifl 3BEPHYTH YBary, [0 B HAYKOBUX IIpaLsX HIeThCsl MOBa IIPO
noTpeby nNepeoCMUCIIEHHs ii CyTHOCTI Ta IPAaKTUYHOTO 3HAYEHHS B [IPABO3ACTOCOBHIM, Ta IPaBOTBOPYIl AislIbHOCTI.
CynoBa puckpelist, 6yyuu iIHCTpyMEHTOM IIPaKTUYHOIO XapakTepy, Habrpae Baru sIK BaXXijlb BIJIMBY B CUCTEMI
«CTPUMMYBaHb Ta IIPOTUBAr». Y JAHOMY IUCEPTALiIHOMY AOCIiIKEHHI BUSHAYEHO MIOHATTS OUCKPELii, JOCTIIKEHO
3MicT Ta Kiacudikaniio BUiB AUCKpeLii, cepes KUX CyZoBa nucKpelis. PO3KpUTo KOHCTUTYLiNHI 3acagyu cynoBoi
IYCKpelii, SIK cK1a0B0i QYHKIIOHaJILHOTO €JIEMEHTY CaMOCTIMHOCTI Cy[i0BOi Biaau B YKpaiHi, Ta ii KOHCTUTYLilH]
Mexi. TakoX, BU3HAUYE€HO IOHATTS CYOBOI JucKpewii Ta ii Mexxi. OKpiM LbOro, JOCJIIIPKEHO IIUTAHHS CYyL0BOI
IIPaBOTBOPYOCTI, 5IKa € HACIIIAKOM MPaKTUYHOI peasisallii CyZ0BOi IUCKpeLii. 30KpeMa, BU3HAY€HO MOHATTS Ta BUIU
CyJl0BOi IPaBOTBOPYOCTI B YKpaiHi (kasyasibHa, NpelieieHTHA), IPOaHali30BaHo Jisi/IbHICTb Cy6'€KTIiB Takoi
IIpaBOTBOPYOCTi. Ha 0CHOBI aHasi3y Npupoay MOXOAKEHHS CYL0BOI IPAaBOTBOPYOCTI, 3alIPOIIOHOBAHO [IPAKTUYHI
MeXaHi3Mu ii BIpOBaJKEHHS B [IPABOBY CUCTEMY YKpaiHU. TakoK, aBTOPOM 3aIllpOIIOHOBAHO BU3HAYUTU CTATYC
CyJ[lOBOi ITPaBOTBOPYOCTI, sIK cCyObcuaiapHoi. Bupo6seHo Ta 06rpyHTOBaHO IIPOIO3ULLii 1[040 BLOCKOHAIEHHS
KOHCTUTYLIITHO- [IPABOBOT'O PETYJIIOBAHHS CYLOBOI IUCKpeLii Ta Cyl0BOi IIPAaBOTBOPYOCTI, SIK PE3yJIbTATy peasisaii
CyIoBOi aucKpelii. JJociaKeHo BIJIMB BEPXOBEHCTBA IIpaBa Ha 3[i¥ICHEHHS CyiaMU [IPaBOCyA A B YKpaiHi, yepes
[IPU3MY IACKPELIHNX MTOBHOBAXXEHD CYAY, SIKi peasi3oBaHi OCTaHHIM Ha 3aCaflaXx BEPXOBEHCTBA IIpaBa. 3 METOI0
3a0€e31e4eHHs €JHOCTi Cy10BOi IPaKTUKH, 3aIIPOIIOHOBAHO HA/laBaTU OLiHKY IIPAaBOBiIHOCHHAM BUKJIIOUHO Ha
IIpeIMeT iX BiITOBiAHOCTI 3aKOHY a60 KoHcTUuTyLii YKpaiHu, OCKiIbKY BiAIOBIiIHICTh OCTAHHIX BEPXOBEHCTBY IIpaBa
npesoMyeTbes. Cepel, OCHOBHUX 3aBJaHb, SIKi NOIIOMOIJIN JOCSTHYTHU IIOCTABJIEHOI METHU, aBTOP BUJijIsI€ HACTYIIHI:
3’sICyBaTH CyTHICHE PO3yMiHHS 3MICTy AMCKpeLii; TpoaHasisyBaTy NepenLyMOBY, 3aCaiy Ta BUAU CYA0BOI IUCKPeLl;
OXapaKTepu3yBaTHU CYJOBY JAUCKPELLil0, SIK CKJIa[l0By (PYHKI[iOHAJIBHOTO €JIEMEHTY CAMOCTIIIHOCTI Cy[l0BOi B/IaJiy B
YKpaiHi; JocaiauT 0CO6IMBOCTI CYA0BOI IPAaBOTBOPYOCTI B YKpaiHy, ii BUM Ta BIJIUB HA [IPABOBE YPETyIIOBaHHS.
2. The dissertation is devoted to the study of judicial discretion as a guarantee of independence and efficiency of

the judiciary. Established standards of a democratic, civilized model of Western society outline the conditions
under which state power should be exercised on the basis of its division into legislative, executive and judicial



branches. The defining condition of such a division is precisely the prevention of the usurpation of state power,
without violating the principles of its unity. The main content of the preventing factors of usurpation is that all
three branches of government, complement each other, cooperate with each other, however, at the same time
perform the functions of mutual control. One of the basic decrees on the division of the organization of state
power in Ukraine is to ensure the functioning of the system of "checks and balances" in Ukraine, the content of
which is to prevent the concentration of power in one hand. Judicial discretion, in turn, is one of the fundamental
factors influencing the independence of the judiciary and gives the court the opportunity to coexist with other
branches of government and maintain real influence in the system of "checks and balances". The institution of the
functioning of judicial discretion, as well as the resulting judicial lawmaking, are closely related to the problems of
constitutionalism, the rule of law, the rule of the constitution, because from the point of view of positivism they
are an indisputable element in its practical application. However, many issues on this topic remain unresolved.
Issues related to judicial lawmaking, its legitimization and coexistence with lawmaking are becoming increasingly
important. Improving constitutional norms on the basis of the rule of law legitimizes positivism in law and
promotes the rule of law and guarantees human rights and freedoms. The court, being the subject of law
enforcement, conducts its activities on the basic elements of the rule of law, the ideology of which is the basis of
modern constitutional construction. Analyzing judicial discretion as a phenomenon that operates on the basis of
the rule of law, it should be noted that scientific papers are about the need to rethink its essence and practical
significance in law enforcement and lawmaking. Judicial discretion, being a tool of a practical nature, is gaining
weight as a lever of influence in the system of "checks and balances". In this dissertation research the concept of
discretion is defined, the content and classification of types of discretion, among which judicial discretion is
investigated. The constitutional principles of judicial discretion as a component of the functional element of the
independence of the judiciary in Ukraine and its constitutional boundaries are revealed. Also, the concept of
judicial discretion and its limits are defined. In addition, the issue of judicial lawmaking, which is a consequence of
the practical implementation of judicial discretion, is studied. In particular, the concepts and types of judicial
lawmaking in Ukraine (casual, precedent) are defined, the activity of the subjects of such lawmaking is analyzed.
Based on the analysis of the nature of the origin of judicial lawmaking, practical mechanisms for its introduction
into the legal system of Ukraine are proposed. Also, the author proposes to define the status of judicial lawmaking
as subsidiary. Proposals for improving the constitutional and legal regulation of judicial discretion and judicial
lawmaking as a result of the implementation of judicial discretion have been developed and substantiated. The
influence of the rule of law on the administration of justice by courts in Ukraine has been studied through the
prism of the discretionary powers of the court, which are exercised by the latter on the basis of the rule of law. In
order to ensure the unity of judicial practice, it is proposed to provide an assessment of legal relations solely on
their subject compliance with the law or the Constitution of Ukraine, as compliance with the rule of law is
presumed. Among the main tasks that helped to achieve this goal, the author identifies the following: to clarify the
essential understanding of the content of discretion; analyze the preconditions, principles and types of judicial
discretion; to characterize judicial discretion as a component of the functional element of the independence of the
judiciary in Ukraine; to study the features of judicial lawmaking in Ukraine, its types and impact on the legal
settlement.
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