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Pedepar:

1. luceprauis € nepummm KOMIUIEKCHUM TOCIIiIKEHHSIM peaisallii IPOKYpOpPOM 3acafy 3aKOHHOCTI Ha CTafil
IIOCYZIOBOTO PO3CiyBaHHS. 3a pe3yJbTaTaMy aHaJli3y TEOPETUYHUX MOTJIAIiB BYEHUX BCTAHOBJIEHO, 1110
IOKTPHHAJbHI MO3ULlii CTOCOBHO BU3HAY€HHS 3aCaJiy 3aKOHHOCTI Y KpUMiHAJIbHOMY IIPOBA/IKEHHI 3BOIATHCS 1O ii
PO3yMiHHS sIK: 1) 060B’S13Ky YIIOBHOB)KEHUX CY0O €KTIB, SIKi BeAyTh KpPUMiHAJILHUI [IPOLEC, LOTPUMYBaTHCS
3aKOHOMABCTBA MiJl Yac KPUMiHaIbHOI IpOLeCyanbHOi AisSIbHOCTI; 2) 060BS13KY BCiX YYaCHUKIB KPUMiHAJIIbHOTO
IIPOBA/I’KEHHSI JOTPUMYBATHCS 3aKOHOJABCTBA IIi/l Yac KpUMIiHAIBHOI IIPOLieCYayibHOI OisiIbHOCTI; 3) HAJIEXKHOTO
pekumMy abo MexaHi3My pPeryJloBaHHS CYCIIiJIbHUX Y4 IIPOLIeCyaJbHUX BiTHOCHH; 4) €J1eMEHTY 3aCaiu BEPXOBEHCTBA
npaBsa. BusHaveHo, 110 MexaHi3M peanisallii 3acafy 3aKOHHOCTI BKJIIOYA€E TaKi eIeMeHTH, 5K: 1) 060B’s130K
IOTPUMAaHHS 3aKOHOJIABCTBA; 2) CUCTeMa HOPMAaTHMBHO-TIPABOBUX aKTiB, SIKi MiJIAraloTh JOTPUMAHHIO; 3)

BCTAHOBJIEHUM [TOPSIOK [isJIBHOCTI; 4) cy6’eKTH, Iif 4ac [isyIbHOCTI SKUX 3a0e3evyeThCsl 3acajia 3aKOHHOCTI; 5)



CHCTEeMA IOPUIMYHYX FaPaHTIN TAKOTO JOTPUMAHHS 3aKOHHOCTI. KOHCTAaTOBaHO, 10 3aKOHHICTb € OJHI€IO i3
dyHIaAMEeHTaJbHUX 3acal, KpUMiHATIBHOTIO ITPOBA/IKEHHS], 3aBISIKY SIKil 326€311e4yI0ThCsl CIIPaBeJIMBICTD,
IIPaBOMIPHICTB i BiITIOBiAHICTh BCiX il i pillleHb 3aKOHY. Y KOHTEKCTi KPMMiHAJIbHOTO IIPOLECY CTPYKTYpa IIOHSTTS
«3acazia 3aKOHHOCTI» BKJIIOYA€ €JIEMEHTH: JisI/IbHICTb 3TiIHO 3 KPUMiHAJIBHUM INIPOLE€CYyaJbHUM 3aKOHOZAB CTBOM;
3axXUCT IpaB i CBOOOZ, yCiX YYaCHUKIB KPUMiHAJIbHOTO IIPOBAJPKEHHSI; HEJOITyCTUMICTb CBaBIJLIS Cy0'eKTiB,
HaJiJleHuX BJIaJHUMY TIOBHOBKEHHSIMU Y KPUMIHAJIbHOMY IIPOBAJIKEHHI; 3a06€3[1eYeHHs CUCTEMU KOHTPOJIIO 32
IOTPUMAaHHSM 3aKOHO/IABCTBA; 0OOB'SI3KOBICTb 11 OO PYHTOBAHICTb pillleHb Cy0'€KTiB, YTOBHOBRXKEHUX AEP>KABOIO
BECTHU KpUMiHaIbHUM ITpouec. BinMiueHo, o peanizallis 3acafy 3aKOHHOCTI IPOKYPOPOM 3aCHOBaHa Ha: 1)
HEyXUJIbHOMY IOTPUMaHHI HUM 3aKOHOJABCTBA (BiANOBITHO 10 06csry i iepapxii, BusHayeHoi KIIK Ykpainmu); 2)
3a0€e31e4eHHi HUM JOTPMMaHHS OpraHaMu JI0CYJI0BOTO PO3CJlilyBaHHs BifIIOBiIHOIO 3aKOHOJABCTBA; 3) BUKOHAHHS
HUM 11 OpraHaMy JOCYZOBOrO PO3CiyBaHHA BU3HAYE€HOI 3aKOHOM KPUMIiHAJIbHOI IIPOL,ECYaIbHOI KOMITETEHLI:
dyHKIil, TOBHOBa)XXEHb, [TpeIMETa BijaHHS; 4) TOTPUMaHHI HUM U OpraHaMu JIOCYJOBOTO PO3CJIiTyBaHHS HaJIESKHOI
00'€KTHBHOCTI, HeyIepeI KeHOCTi, He3aJIe>KHOCT] y IPaBO3aCTOCOBHIM JisIZIbHOCTI; 5) 3aCTOCYBaHHS HUM, OpraHaMu
IOCYJ0BOTO PO3CJlilyBaHHS 3arajlbHUX 3aCafi KPUMiHa/JIbHOTO IIPOBAIKEHHS y Pa3i HeyperyJloBaHHS YU
HEOJHO3HAYHOTO PETryJI0BaHHS KPMMiHAJIBHUX MIPOLECYalbHUX BilHOCKH. HarosomeHo, o 3 oryisay Ha
CIleliajIbHO-I03BLILHUM TUII TPABOBOTO PETYJIOBAHHS 3aCTOCYBaHHS IIPUMYCOBUX 3aXO0/iB Ma€ OyTU 9iTKO
nepenoadyeHe KpUMiHaJIbHUM NPOLleCyajlbHUM 3aKOHOM. SIKIII0 HOpMa 3aKOHY He pPerjlaMeHTye IIPUMYCOBOTO
3axojly, Criocoby MOro 3aCTOCYBaHHS, TO TaKa [AisJIbHICTb IIPOKYpPOpa Ta iHMUX CYO'€KTIB, 5IKi BelyTh KpUMiHAJIbHUN
IpoLeC, € HEMTPUIHATHO. 3aCTOCYBaHHS 3aX0/1iB 3a0€3Me4eHHs ab0 iHIIMX 3aX0/1iB IPUMYCY O YIaCHUKIB
KpUMiHaAJILHOTO IIPOBA/IKEHHS MOJKJIMBE JIMIIE 32 MTpaBUiioM «Hiskoro npumycy 6e3 3aKoHy», 1110 Mae BiflIOBifaTu
BMMO3i [IPaBOBOi BU3HAUYEHOCTI. 3’1COBaHO, L0 Y IIMPOKOMY PO3yMiHHi 3a0e3MeueHHs peaisallii IpoKypopoM
3acaziy 3aKOHHOCTI N1oJIsArae y 3abe3nedyeHHi: 1) HeyXuabHOTO JOTPUMAHHS HUM Ta OpPraHaMu J0CyIOBOTrO
PO3CIliIyBaHHS 3aKOHOIABCTBA; 2) 00'€KTUBHOCTI (CKIaiaHHI 00’€KTUBHUX, OOIPYHTOBAHUX T4 BMOTMBOBAHUX
pileHs), 3) He3anexXHOCTi; 4) HeylepeI KeHOCTi (BiiCyTHICTb JUCKpUMiHallii y4aCHUKIB y 1paBO3aCcTOCOBHI
Iis7IbHOCTI MPOKYpOPa Ta OpraHiB JOCYL0BOro posciinyBaHHs). I1ig yac peanisanii MpoKypopoMm 3acagy 3aKOHHOCTI
KOJKEH i3 BUSHAYEHUX €JIEMEHTIB, y CBOIO Yepry, € YaCTMHOIO peasisalii 3acazy BEpXOBEHCTBA MPaBa.
OO6rpyHTOBaHO, 1110 /1J15 YIOCKOHAJIEHHS 3a0e31eYeHHsI IPOKYPOPOM 3aKOHHOCTI JIOLIIbBHO YHOPMYBAaTH 060B'SI3KOBY
y4acThb IIPOKYPOpPA Y CiIYMX (PO3IYKOBUX) IisIX, BYMHEHHS SIKMX MTOB'SI3aHO 3 CYTTEBUM OOMEXXEHHSM IIpaB i cCBOOO[,
JIIOJIMHYU B IOCYZIOBOMY PO3CJIiIyBaHHI 010 TSDKKUX 11 0COBJIMBO TSDKKUX 3JI0YMHIB, a00 3aIIpOBAafUTH HONEPeqHiN
Ta [OJAJIbIINI TPOKYPOPCHKUI HATJISL, IO HOJISITATUME B «I1alIePOBOMY» ab0 «LM(PPOBOMY» ITOTOIKEHHI
(3aTBEpIKEHHI) TPOKYPOPOM IMIPOLECYyIbHUX JOKYMEHTIB CJIiZJ40r0 1010 IPOBEAEHHS CIiAuMX (PO3IIYKOBUX) Hill.
3BepHYTO yBary Ha Te, 10 IPOKYPOP, IKUI € POl eCyalbHUM KEPIBHUKOM Y KOHKPETHOMY KPHMMiHaJIbBHOMY
IIPOBA/IKE€HHI, MOJXe 3[IiICHIOBATY HAIJISA, 3 NOAEP>KaHHIM 3aKOHIB IIiJ 4ac MOBiGOMIIEHHS PO Mifgo3py y ¢popmi: 1)
[IOTIEPEHbOTO MPOKYPOPCHKOr0 KOHTPOIO IIJISIXOM IIOTO/IKEHHSI ITOBiZIOMJIEHHS ITPO Mifo3py, 2) peBisii nonepenHix
IIpOLIECYaJIbHUX PillleHb CJIiAY0ro, Ai3HaBaya, [IE€PEBIPsI0YM [IPU L[bOMY OOI'PYHTOBAHICTb I10BilOMJIEHHS IIPO
nifo3py; 3) 0co6MCTOro NPUMHSTTS 3aKOHHUX PillleHb HA JOCYLOBOMY PO3CJlilyBaHHI, 30KpeMa, y PopMi

IIOBiIOMJIEHHSI TIPO Mi03Py 0COOKCTO IIPOKYPOPOM.

2. The dissertation is the first comprehensive study of the prosecutor’s implementation of the principle of legality
at the stage of pre-trial investigation. Based on the analysis of theoretical views on the principle of legality of
criminal proceedings, the author classifies doctrinal positions on understanding the principle of legality as: 1) the
obligation of authorized entities conducting criminal proceedings to comply with the law in the course of criminal
procedure; 2) the obligation of all participants to criminal proceedings to comply with the law in the course of
criminal procedure; 3) an appropriate regime or mechanism for regulating social or procedural relations; 4) an
element of the rule of law. It is determined that the mechanism for implementing the rule of law includes the
following elements: 1) the obligation to comply with legislation; 2) the system of regulations which are subject to
compliance; 3) the established procedure of activity; 4) the entities whose activities ensure the principle of legality;
5) the system of legal guarantees of such compliance with legality. The author states that legality is one of the
fundamental principles of criminal proceedings which ensures fairness, legitimacy and compliance of all actions



and decisions with the law. In the context of criminal proceedings, the structure of the concept of the principle of
legality includes the following elements: activities in accordance with the criminal procedure legislation;
protection of the rights and freedoms of all participants to criminal proceedings; inadmissibility of arbitrariness of
those vested with power in criminal proceedings; ensuring a system of control over compliance with legislation;
binding and justified decisions of the entities authorized by the State to conduct criminal proceedings. It is noted
that the implementation of the principle of legality by the prosecutor is based on: 1) the prosecutor’s strict
observance of legislation (in accordance with the scope and hierarchy defined by the CPC of Ukraine); 2) the
prosecutor’s ensuring of compliance with the relevant legislation by pre-trial investigation bodies; 3) the
prosecutor and pre-trial investigation bodies exercising the criminal procedural competence defined by law:
functions, powers, subject matter of jurisdiction; 4) the prosecutor and pre-trial investigation bodies observing due
objectivity, impartiality, independence in law enforcement activities; 5) application of general principles. The
author emphasizes that given the special permissive type of legal regulation, the use of coercive measures should
be clearly provided for by the criminal procedure law. If a provision of law does not regulate a coercive measure
and the method of its application, then such activities of the prosecutor and other subjects involved in criminal
proceedings are unacceptable. The application of interim measures or other coercive measures to participants to
criminal proceedings is possible only under the rule «No coercion without law», which must meet the requirement
of legal certainty. It is found that in a broad sense, ensuring the implementation of the principle of legality by a
prosecutor is to ensure: 1) strict observance of the law by the prosecutor and pre-trial investigation authorities; 2)
objectivity (making objective, well-founded and reasoned decisions), 3) independence; 4) impartiality (no
discrimination of participants in the law enforcement activities of the prosecutor and pre-trial investigation
authorities). When the prosecutor implements the principle of legality, each of the above elements, in turn, is part
of the implementation of the rule of law. It is substantiated that in order to improve the prosecutor’s enforcement
of the rule of law, it is advisable to regulate the mandatory participation of a prosecutor in investigative (detective)
actions which involve a significant restriction of human rights and freedoms in pre-trial investigation of serious
and especially serious crimes, or to introduce preliminary and subsequent prosecutorial supervision, which will
consist of «paper» or «digital» approval (approval) by the prosecutor of the investigator’s procedural documents on
conducting investigative (detective) actions. It is noted that the prosecutor who is the procedural supervisor in a
particular criminal proceeding may exercise supervision over the observance of laws during the notification of
suspicion in the form of: 1) preliminary prosecutorial control by approving a notice of suspicion; 2) revision of
previous procedural decisions of an investigator, coroner, while checking the validity of the notice of suspicion; 3)
personal adoption of lawful decisions in the pre-trial investigation, in particular, in the form of a notice of
suspicion personally by the prosecutor.
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