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1. Inceprarito NpUCBSIY€HO KOMIJIEKCHOMY HOCJIIPKEHHIO OCOOIMBOCTEN 3aXUCTY NIPAB iHTEIEKTYaIbHOI BJIACHOCTI
BiJl HeIOOPOCOBICHOI KOHKYPEHIIil Ha PUHKY JiKapchbKUX 3ac06iB. CHOPMYJIbOBAaHO BUCHOBOK IIPO T€, 110
HeJI00pOCOBICHOIO KOHKYPEHIIi€I0 Ha PUHKY JIIKapChKUX 3aCO0iB € i UM 6€37is7IbHICTb Cy0'€KTIB rOCIIOIapIOBaHHSI
CIIPSIMOBaHi Ha BBEJIEHHSI B OMaHy CIIOKMBAUiB, I0CSITAaHHS HA AiJIOBY PENyTallilo, IOPYLIEHHS TOPrOBUX Ta iHMINX
4YECHHUX 3BMYaiB Ta IPaBUJl y c(pepi KOHKYPEHTHUX BiTHOCHUH, Y TOMY YMCJIi HEIPABOMIpHI Jiii 10 BUKOPHUCTAHHIO
Pe3yJbTaTiB iHTeJIeKTyaIbHOI, TBOPYOi JisIZIbHOCTI, 1110 OXOPOHSIOTHCS SIK 00’€KTH IpaBa iHTeIeKTyaIbHOI BJIACHOCTI.
BcraHoBieHO popMU IPOSIBY HEJOOPOCOBICHOI KOHKYPEHIii Ha pUHKY JIiKapCbKUX 3aC00iB, SIKi €
[IPaBONOPYLIEHHSIMU Y cepi iHTeeKTyaIbHOI BJIACHOCTI, [0 SIKUX HAJIEXKaTh: YMUCHE [TPOIOBKEHHS
dapmaneBTUYHMMHU KOMITIaHISIMU [Iil IaTEHTHOT'O 3aXUCTY JIiKapChKOTr0o 3ac00Y, TOOTO 3/I0BKMBaHHS TATEHTHUMU
[IpaBaMU IIJIIXOM CTBOPEHHS «BiYHO3€JIEHOT0» IIATEHTY; IaTEHTHUI TPOJIHT; YMUCHA HE PeeCTpallisd TOProBEeJIbHUX
MapOK Ha JIiKapChKi 3aco6y; 3MiHa GopMuU Ta/ abO IJISIXY BBEIEHHSI PO3POOJIEHOTO i peasi3oBaHOTrO JIiKapCbKOrO
3aco0y, SIKIO BiATOBiIHI 3MiHM He TPU3BOAUTS J10 MOKpaIleHHs (PapMalleBTUYHOI €(PEeKTUBHOCTI JIIKapCbKOMY
3aco0y Tomo. OGIPYHTOBAHO MOHSTTS «3aXUCTY IIPaB iHTEJIeKTyaIbHOI BJIACHOCTI Bijj HeJ0OPOCOBICHOI KOHKYPeHLIii
Ha PUHKY JIiKapCbKUX 3aC00iB». BusIBI€HO OCHOBHI I1p06sieMU (EKOHOMIYHOTO, COLia/IbHOTO Ta IPaBOBOTO
XapaKTepy), SIKi BUHUKAIOTh HA PUHKY JIIKapChKUX 3aCO0IB Ta BIUIMBAIOTh Ha €(PEKTUBHICTb IPABOBOTO PETYJIIOBAHHS
BiIHOCHH Y i cdepi, 1O SIKMX HajiesKaTh: IOMUT Ha JIiKapChKi 3aC00U 3aJI€XKUTD Bif, iX 1IiHOBOI MOJIITUKY;
3aXUIIEHICTb JIIKaPChKUX 3aCO0iB IaTEHTaMHU, SKi YHEMO>XKJIUBIIIOIOTh BUIIYCK F€HEPHKIB; BiJICyTHICTb
aJIbTePHATHMBHUX F€HEPUYHUX KOIIil B 6araTbOX OPUTiHAJIbHUX JIKaPChKUX 3aCO0iB (B T.4. Op(PaHHUX); 3pOCTAHHS LiH
Ha JIiKapChKi 3ac001 yepes CTabisibHy MOHOIIOJII0 IPOBIAHUX (papMaLleBTUYHUX KOoMIIaHil Toumo. CHOpMyIbOBaHO
IIOHSITTS. «PUHKY JIIKaPChKUX 3aC00iB». PO3IJISIHYTO 0COOJIMBOCTI (POPM OXOPOHMU JIiIKAPChKUX 3aC0O0iB y cCUCTEMI
IIpaBa iHTeJIEKTYaJIbHOI BJIACHOCTI Yepe3 aBTOPChKE MPaBO, IATEHTHE IIPABO Ta OXOPOHY IIPaB Ha TOPTOBEJIbHI
MapKu. Bu3HauyeHo, 10 He MOXYTb OyTH OXapaKTepH30BaHi K (POpPMU NPOSIBY HELOOPOCOBICHOI KOHKYPEHIILi
BUITyCK r€HepUKiB (paHillle CIIJIMHY MaTEeHTHOTO CTPOKY), HaZlaHHS IIPUMYCOBUX JlilleH3il Ha JiikapchbKi 3acobu, a
TaKOX, BBE3€HHS JIiIKapChKUX 3aC00iB yepes napasnesabHuil iMmnopt. CHopmMyibOBaHO BUCHOBOK IIPO MOXKJIMBI
HEraTUBHi HACJIiJKM MOBHOI 3a60pOHM PEKJIaMU JIiIKAPChKUX 3aCO0iB Ha TeslebayeHHi Ta pazio, a TaKOX B IHIIMX
3acobax MacoBoi iHpopmarii. 30kpema, BiCyTHICTb Ha TesiebayeHHi peKylaMy IJ1s1 HAOYHOI JeMOHCTpaLlii yIIaKoOBOK,
TOProBeJIbHMX MapOK Ta Ha3B JIikapChKUX 32CO0iB MOXKe 30ibIINTH BUNIAAKY [IOPYLIEHHS [IPaB iHTeJIeKTyaJIbHO]
BJIACHOCTI (papMalleBTUYHMX BUPOOHUKIB Ta PO3IIOBCIOIPKEHHS HEJOOPOCOBICHOI KOHKYpeHLlii. O6rpyHTOBaHO
MO3ULLIO 00 3ANIPOBAIKEHHS MEXaHI3MY 3aXUCTY IIPAB IHTEJIEKTYaJIbHOI BIACHOCTI Ha TOPrOBEJIbHI MAapKU B
aJIMiHICTPaTMBHOMY NOPSIKY «post-grant opposition» B AnesauifiHii nanari HanjionaasHOro oprany
IHT€JIEKTYasIbHOI BJIACHOCTi. ApDTYMEHTOBAHO IOJIOKEHHS LI0I0 PO3LMIMPEHHS KOMIIETEHIII BUIOro cyny 3 NuTaHb
iHTeIeKTyaIbHOI BJIACHOCTI 3aBJSKU YTBOPEeHHIO CyI0BOI ajIaT 3 PO3IJIsiLy CIpaB y cdepi 3aXUCTy NPaB
iHTesIeKTyaIbHOI BJIACHOCTI i EKOHOMIYHOI KOHKypeHI1ii. KOHCTaTOBaHO aKTyasbHiCTh IOCUJIEHOTO HATJIsIAy 3 60Ky
Ilep>KaBHYX OPraHiB 3a [AisJIbHICTIO Y4aCHUKIB PUHKY JIIKapCbKUX 3aCO0iB, SIKi MalOTbh pearyBaTu Ha IpOsIBU
HeJI06pOCOBICHOTO NOMNPEHHs iHdopMallii, 0 BBOOUTh B OMaHy, MiCTUTb XUOHi, HETOUHI TBEP/KEHHS], MiHiMizye
PU3MKU TOBapy, epebiybilye e(eKTUBHICTb, MICTUTh 6€3[10Ka30B€, HEOOIPYHTOBAaHE UM O€3MiACTaBHE IIOPiBHSIHHS
OJIHOTO TOBApy 3 iHIMKM. 3a3Ha4Y€HO, 110 3i 3MiHOIO 3aKOHOAABCTBA Y ITOPIBHSAJIBHIN peKJiaMi JIikapCbKUX 3aC00iB
Hapasi J03B0JIEHO BUKOPUCTOBYBATU TOPTrOBeJIbHI Mapku 6€3 3ro/i1 BJIaCHUKA, IIPOTe, Ha IIPOTUBAry 3aKOHOAABCTBY
CIIIA ta €C, y 3aKOHOABCTBi YKpaiHi He BU3HAY€Hi OOMEKEHHSI BUKOPUCTAHHS TOPrOBEJIbHOI MaPKU KOHKYPEHTA,
BiICyTHi KpUTepii NOPiBHSIHHS, a TAKOK OCHOBHI IIPUNKCH, SIKi MaIOTh OyTU HasIBHi y OPIBHAJIbHIN peKIami
MpeCcTaBJIeHUX TOBAPiB: 3acTepeskeHHs 00 MOGIYHUX [iii, aJepriyHux peakiiil Tomo. BogHovyac, mopiBHSIbHA
peKyama He MOXKe AUCKPEIUTYBaTU KOHKYPEHTA, MICTUTH HENIOBHY,/ HETOYHY,/ HENpaBIuUBY iHOpMalLlilo Ipo
JIiKapCbKUH 3aCi0 KOHKypEHTa Ta iHIIi TBepIpyKEHHS. 3allpOITOHOBAHO BU3HAYEHHS MOHSTTS «KOPETryI040i peKamMu

JIIKapCBKUX 32COGIBY.

2. The dissertation is devoted to complex research of features of intellectual property rights protection from unfair
competition on the pharmaceutical market. The principle conclusion of the investigation presupposes that unfair
competition on the pharmaceutical market consists of the actions or inaction of business entities aimed at

misleading of consumers, business reputation intervention, violation of trade and other fair customs and



regulations in the field of competition, including illegal actions regarding the results of intellectual and creative
activity, that are subject to protection of intellectual property rights. Forms of unfair competition on the
pharmaceutical market are defined, namely infringements in the field of intellectual property, which include:
intentional extension of pharmaceutical companies' patent protection of medicines, i.e. abuse of patent rights by
creating an "evergreen" patent; patent trolling; intentional non-registration of trademarks for medicines; change of
the form and/or route of administration of the developed and sold medical product, unless the corresponding
changes do not lead to the improvement of the pharmaceutical efficacy of the medical product, etc. The
dissertation arguments the concept of "protection of intellectual property rights from unfair competition on the
pharmaceutical market". The main problems (economic, social and legal), arising on the pharmaceutical market
and affecting the legal regulation of relations in this area are underlined, which include the following: demand for
medicines depends on their pricing policy; protection of medicines by patents, which make it impossible to
produce generics; lack of alternative generic copies in many original drugs (including orphan); rising prices for
medicines due to the consistent monopoly of leading pharmaceutical companies, etc. The investigation formulates
the concept of "pharmaceutical market". It is investigated the peculiarities of medicines protection forms in the
system of intellectual property rights under copyright, patent law and protection of trademark rights. The work
determines that the production of generics (in advance of the expiration of the patent term), the granting of
compulsory licenses for medicines, as well as the import of medicines through parallel imports cannot be
characterized as forms of unfair competition. The conclusion of the dissertation contemplates among other about
possible negative consequences of the ban on medicines advertising on television and radio, as well as in other
media. In particular, the lack of advertising on television for demonstration of packaging, trademarks and names of
medicines can increase the number of infringements of intellectual property rights of pharmaceutical
manufacturers and the spread of unfair competition. The position on the providing the mechanism for the
protection of intellectual property rights to trademarks in the administrative procedure "post-grant opposition" in
the Chamber of Appeal of the National Intellectual Property Authority is substantiated. The paper provides the
arguments on expanding the competence of the High Court on intellectual property issues due to the
establishment of the Judicial Chamber for the Protection of Intellectual Property Rights and Economic
Competition. It is underlined the urgency of enhanced oversight of the activities of market participants in
medicinal products by government agencies, which must react on the forms of unfair spread of misleading
information, containing false, inaccurate statements, minimizing product risks, exaggerating efficiency, containing
unproven, unreasonable or unjustified comparison goods with another. It is noted that the change of legislation in
the field of comparative advertising of medicines allows to use trademarks without the consent of the owner,
however, in contrast to US and EU legislation, Ukrainian legislation does not restrict the use of a competitor's
trademark, comparing criterions are absent, as well principle prescriptions, necessary in the comparative
advertising of the presented goods, namely: warnings about side effects, allergic reactions, etc. At the same time,
comparative advertising may not discredit a competitor, contain incomplete / inaccurate / false information about
a competitor's medicinal product and other allegations. It is proposed to define the concept of "corrective
advertising of medicines" as advertising that corrects (amends) already published advertising of medicines (on
television, radio or other media and otherwise) and eliminates allegations that mislead consumers, contain
incomplete/ inaccurate / false information about the medicinal product, as well as eliminate infringements of
intellectual property rights. It is determined that the legislative enshrinement of the term "corrective advertising".
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