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2. Person’s subjective attitude to the objective features of the criminal offence and its criminal law role

Pedepar:

1. Incepraliito prUcBsIY€HO KPUMiHAIBbHO-IIPAaBOBOMY aHasli3y (peHOMeHA Cy0'€KTUBHOT'O CTaBJIEHHSI OCOOU [I0
00'€KTMBHUX O3HAaK BUMHIOBAHOT'O HEIO KPMMiHAJILHOTO NIPABONOPYIIEHHS Ta MOrO 3HAaYEHHIO B KDUMIiHAJIbHOMY
npasi YkpaiHu. 3 ypaxyBaHHSM HassBHUX TEOPETUYHUX PO3POOOK, IOCBily HOPMAaTHMBHOTO PETyJIIOBAaHHS Ta
MPAaKTUYHOI peasizalii BiAIOBiTHUX 3aKOHO4ABYMX I10JI0XKEHb NOCIIIKEHO 0r0 JOKTPUHAJIbHI, iCTOPUYHI,
iIleos10riyHi, KpMMiHAJIBHO-TIOJIITUYHI, 3aKOHOJaByi Ta [IPaBO3aCTOCOBHI acleKTy. Bu3Hauvawoum micue
Cy6’eKTUBHOTO CTaBJIEHHS OCOOH 10 00'€KTUBHUX O3HAK BYMHIOBAHOTO KPUMIHAJIBHOTO [TPABOIOPYIIEHHS B CUCTEMI
KpUMiHa/IBHOTO IIpaBa YKpaiHu fycepTaHT aHajlizye 3B'sI13KM L€l inei 3 mpuHIMIaMu KpUMiHAIBHOTO IIPaBa, & TaKOX
BpaxoBye€ BITYU3HSHI TPaAMLil KOHCTPYIOBaHH4 MifICTaBX KPMMiHAJIbHOI Bill[IOBiIaJIbHOCTI K HAsIBHOCTI B MOBEMiHII
0cobu cymu crielupiyHMX 03HAK, OXOIJIEHUX IOPUIUYHOI0 KOHCTPYKLI€IO «CKJIa], KpUMIHAJIBHOTO
[IPaBONIOPYLIEHHS». JJOBOOUTHCS, 10 BUMOTa HAsIBHOCTI IIEBHOT'O Cy0'€KTUBHOTO CTABJIEHHS OCOOH 10 06'€KTUBHUX

03HaK KpUMiHAJIbHOTO MIPABOIIOPYLIEHHS € CKJIAI0BOIO MPUHIUITY BUHHOI BiJITOBiIaJIbHOCT] y KPUMiHAJILHOMY IIPaBi



Ykpainuy, a TakoX IMOXiZHOIO Bif BUBHAHHS BUHU O00B'I3KOBOIO 03HAKOIO CYO'€KTUBHOI CTOPOHU CKJIATY
KPUMIHaJILHOTO IIPABONOPYIIEHHS. BuBYeHO npaBoBi aktu nepiony X-XXI CTOMITTS, a TAKOXK HOBITHI
3aKOHOIIPOEKTHI pO3pOOKY B YACTHHI PEryJIl0OBaHHS HUMU Cy0'€KTUBHOI CTOPOHM, BUHU, nudepeHuiaLii ii popm Ta
BUJIiB, iX iHT€JIEKTyaJIbHUX Ta BOJIbOBMX MOMEHTIB. BUSBIIEHO, 110 NOCiIKYBaHUH (PEHOMEH OYB BilOMUI B
KpUMiHaJIbHOMY NIpaBi Lie 3a 4aciB aii Pycbkoi I[IpaBau, a 3rogom Bino6pasuscs B JInToBcbkux CTaTyTax,
CynebHuKax, [IpaBax, 3a SKUMHU CYyJJUTHCSI MAJIOPOCIIChbKUI1 HApO, POCiICbKOMY iMIIEPCbKOMY 3aKOHOIABCTBI
PaggHCBKOMY KpUMiHAJIbHOMY 3aKOHOJABCTBI Ta 3aKOHOABCTBI HE3aJIEJKHOI YKPaAiHChKOI IepKaBu. 3IiICHEHO
OTJ1517, CTIOCO6iB HOPMATHBHOTO PETyJII0BaHHS KPUMIHAIBHO 3HAUNMOT'O Cy6'€KTUBHOTO CTaBJIEHHS 0COOH 10
BUYMHIOBAHOTO ITOCSTaHH4 (Y T.4. 1O 00’€KTUBHUX MOT0 03HAK) B KPUMiHAJIbHOMY 3aKOHO/ABCTBI 3apyODKHUX epsKaB
(kpain 3axigHoi i CxigHoi €Bponu) Ta y MDKHapOJHOMY KpMMIiHa/IbBHOMY IIpaBi (B PuMcbkoMy cTartyTi
MixHapogHOro KpuMiHaNIBHOTO Cyny). BusiBieHo prucu nogi6bHOCTI i BigMiHHOCTI MK MU aKTaMU i
Kpuminansuum kogekcom (gani — KK) Ykpainu B 4acTuHi persiameHTallii BKa3aHOro MUTAHHS. PO3IJISIHYTO
0COOJIMBOCTi Cy0'€KTUBHOIO CTaBJIE€HHS BUHHOIO [0 00'€KTa IIPU 3aN0/isIHHI OCTAHHbOMY IIKOZM «330BHi», KOJIU
BHMHHUM 3[1i/ICHIOE IIOCSITAaHHSI HA HOCIs (Cy0’eKTa) CyCHiNIbHUX BilHOCHH. JJOBE[I€HO, 110 HE 3BaKal04M Ha (popMy
[IPOSIBY NOCSITaHHS, Ma€ Miclie SKIIO He MTOBHE 3HUIEHHS ab0 MOMIKOKEeHHS, TO IOHaliMeHIIe TpaHcdopmMallis
CYCIiJIbHUX BiTHOCHH BJIACHOCTI, e BUHHUI BUSIBJISIIOUM CBOE HEraTUBHE CTaBJIEHHS [0 ITpaBa iHIIoi 0cobu
IIPOTUIIPABHO OTPUMYE MOXKJIUBICTh KOPUCTYBAHHS MallHOM, a (aKTUYHE BUJTYYEHHs MaiiHa, HaBiTh 6€3 BTpaTu
BJIACHUKOM I1paBa Ha BOJIOiHHS HUM, CaMO IO CO0i BXXe YHEMOXJIMBIIIOE OyAb-sIKi 3aKOHHI ollepallii 3 HUM.
JocimKyo4m CTaBIeHHs 00 IpeIMeTa KPUMiHAJIbHOTO IPAaBONOPYLIEHHS 3a3HAYa€THCS, [0 BUHHUM MIpEMET
LIbOMY CTaBJIEHHS JJO0 TAaKOi pedi abo HeraTusHe, a60 6aiayxe. KoHcTaTyeTbCs, 0 CTaBIEHHS BUHHOTO 10
noTepmisioro Ta noro o3Hak y KK Ykpainu pakTU4HO 3MOAEIbOBAHO Y OJHIM 3 ABOX (POPM: YCBiOMJIEHHS Ta
3aBifgoMicTb. KOHCTATyeThC, IO 5K aKT BOJIbOBOI TOBEIHKY JIIOAVUHY, KpUMiHAIbHE [IPABOIIOPYILIEHHS SIBJISIE
€06010 11cuXx0(i3N4HY €JIHICTh 06’'€KTUBHOI (30BHILIHBOI — (Pi3N4HOI) i Cy6’'eKTUBHOI (BHYTPIIIHbOI — IICUXiYHOI)
CTOPIH AisiHHA. OOGI'PYHTOBAHO, 10 BYMHSIIOYM aKTMBHY KPMMIHAJIBHO IPOTUIIPABHY [IOBEJiHKY (Hil0), 0cob6a
YCBiOMJIIO€ BYMHEHHSI HEI0 KOHKPETHOTO, CYCITiJIbHO He6e31e4HOr0, IPOTUIIPABHOTO, BOJIbOBOTO aKTy. Bu3dHaueHo,
110 KpUMiHaIbHO-TIpaBoBa KBasidikallis IisiHb 32 HAIBHOCTI IOPUANYHOI [IOMUJIKY 32 TAKUX YMOB 37i/ICHIOETHCS Ha
3arajibHUX IiICTaBax 3a BUKJIIOUEHHSIM IOPUIUYHOI IOMWJIKY Y KPUMiHa/IbHIN HENPOTUIIPABHOCTI (HE3/I0UMHHOCTI)
IisiHH4. BCcTaHOBIIEHO, 10 y 6iJIBIIOCTI KPUMiHAJIBHYX [IPABONOPYILEHDb 3 MAaTePiaJIbHUM CKJIAJIOM BU3HAYEHI
3aKOHOM CYCIiJIbBHO He6e3Ie4Hi HacIiIKKM 32 CBOIM 3MICTOM He € HacJligKaMy KPUMiHaJIbHO IIPOTUIIPABHOIO HisIHHS,
a CTaHOBJISITh O3HAKy HOPMATUBHOTO XapaKTePY, sKa BKazye Ha EBHUI po3Mip a0 o6CsT CIPUYMHEHOI KOAM i €
€IMHMM MOXKJIMBYM MEXaHi3MOM BMOKDEMJIIEHHH 31 BCi€l CYyKYIIHOCTI IOCATaHb CaMe TaKMX, 10 3a CBOIM PiBHEM Ta
XapaKTepOM BiJIIOBial0Th CYCIIiJIbHIN HEO6E3MeYHOCT] TAKOTO COLiaIbHOTO SIBUIIA, SIK KpUMiHAJIbHE
[IpaBONOPYLIeHHS. AKLIEHTOBAHO yBary Ha ToMy, 1o ctatti 23-25 KK Vkpainu npu BU3HayeHHi BUHU, YMUCIY Ta
11oro BUAiB, HEO6EPEKHOCTI Ta ii BUZiB HE MiCTSITb 3raflyBaHb IIPO [ICUXiYHE CTaBJIEHHS 0CO0U 10 MicClid, Yyacy,
00CTaHOBKY, CIIOCOOY ab0 3aC06iB BUMHEHHSI KpPUMiHAJIBHOTO MTPAaBOINOPYIIEHHS, a TAKOX PO MCUXiYHE CTaBIEHHS
0Cco0H 10 PO3BUTKY IIPUIMHHOTO 3B'SI3KYy Mi’K KDUMIHAJIbHO IPOTUIIPABHUM JHiSIHHSIM Ta MOTO CYCIiJIbHO

Hebe3MeYHUMH HaCTiIKaMM.

2. The dissertation is devoted to the criminal-legal analysis of the phenomenon of the subjective attitude of the
person to the objective signs of the criminal offense committed by him and its significance in the criminal law of
Ukraine. Taking into account the available theoretical developments, experience of normative regulation and
practical implementation of the relevant legislative provisions, its doctrinal, historical, ideological, criminal-
political, legislative and law-enforcement aspects have been studied. Determining the place of a person's
subjective attitude to the objective signs of a criminal offense in the criminal law of Ukraine, the dissertation
analyzes the links of this idea with the principles of criminal law, and takes into account domestic traditions of
constructing criminal liability as the presence of specific characteristics. covered by the legal structure
"composition of a criminal offense." It is proved that the requirement of a certain subjective attitude of a person to
the objective signs of a criminal offense is a component of the principle of criminal responsibility in the criminal



law of Ukraine, as well as a derivative of plea. Legal acts of the period of X-XXI centuries are studied, as well as the
latest draft laws in terms of regulating the subjective side, guilt, differentiation of its forms and types, their
intellectual and volitional moments. It was found that the phenomenon under study was known in criminal law
during the Russian Pravda, and later reflected in the Lithuanian Statutes, Sudebniks, Rights of the Little Russian
People, Russian Imperial Law, Soviet Criminal Law and the Law of the Independent Ukrainian State. The methods
of normative regulation of criminally significant subjective attitude of a person to the committed encroachment
(including to its objective features) in the criminal legislation of foreign states (Western and Eastern European
countries) and in international criminal law in the Rome Statute of the International criminal court). The features
of similarities and differences between these acts and the Criminal Code (hereinafter - the Criminal Code) of
Ukraine in terms of regulation of this issue. The peculiarities of the subjective attitude of the perpetrator to the
object in causing the latter harm "from the outside", when the perpetrator encroaches on the carrier (subject) of
public relations. It is proved that regardless of the form of encroachment, there is if not complete destruction or
damage, then at least the transformation of social property relations, where the perpetrator, expressing his
negative attitude to the rights of another person illegally gets the opportunity to use property, and actual
confiscation of property the owner of the right to own it, in itself already makes any legal transactions with him
impossible. Examining the attitude to the subject of the criminal offense, it is noted that the guilty subject is aware,
he expresses his attitude to the value of the thing, its social significance, and not to the form. At the same time, the
attitude to such a thing is either negative or indifferent. It is stated that the attitude of the perpetrator to the
victim and his signs in the Criminal Code of Ukraine is actually modeled in one of two forms: awareness and
awareness. It is stated that as an act of human volitional behavior, a criminal offense is a psychophysical unity of
the objective (external - physical) and subjective (internal - mental) aspects of the act. It is substantiated that
committing active criminally illegal behavior (action), a person is aware of the commission of a specific, socially
dangerous, illegal, voluntary act. It is determined that the criminal-legal qualification of acts in the presence of a
legal error under such conditions is carried out on general grounds, except for a legal error in the criminal
illegality (non-crime) of the act. It is established that in most criminal offenses with material composition the
socially dangerous consequences defined by law are not the consequences of a criminal offense, but are a sign of
normative nature, which indicates a certain amount or amount of damage and is the only possible mechanism for
isolating the encroachment. precisely those that in their level and nature correspond to the social danger of such a
social phenomenon as a criminal offense. Emphasis is placed on the fact that Articles 23-25 of the Criminal Code of
Ukraine in determining guilt, intent and its types, negligence and its types do not mention the mental attitude of a
person to the place, time, situation, manner or means of committing a criminal offense, as well as mental attitude
of a person to the development of a causal link between a criminally illegal act and its socially dangerous
consequences.
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