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2. Protocols of Investigative (Search) Actions as Sources of Evidence in the Criminal Process of Ukraine.

Pedepat/anoranis:

1. Inceprariist € oqHMM i3 IepIIrK y BiTYM3HSIHIN IPABOBiil Haylli KOMIIJIEKCHUX [OCJIiIKeHb [IpobJieM MPaBoBoi
IIPUPOJY, IOKA30BOI'O 3HAUE€HHS Ta IPAKTUYHOTO 3aCTOCYBAaHHSI IPOTOKOJIIB CIIiAUMX (PO3IIYKOBUX) Iill SIK I>Kepel
IOKa3iB y KpUMiHAJIbHOMY Ipoleci YKpaiHy, B sKoMy c(OpMYJIbOBaHI IPONO3ullii Ta peKoMeHAallii, CnpsiMoBaHi Ha
YIOOCKOHAJIEHHSI KPUMIHAJIBHOTO IIPOLECYaJIbHOIO 3aKOHOJABCTBA 1 BiATIOBiHOI IIPaBO3aCTOCOBHOI ITPAKTUKY 3
ypaxyBaHHSM Cy4aCHUX 3MiH B KPUMiHaJIbHOMY IIPOLI€CyaJIbHOMY 3aKOHOABCTBI Ta OCOGJIMBOTO PEKUMY
KpUMiHaJIBHOTO IPOBA/I)KEHHS B YMOBax BOEHHOrO CTaHy. HaZlaHO MOHSTTS IPOTOKOJIIB CAiguuX (PO3LUIYKOBUX) Aii
SIK CAMOCTIMHUX MPOLleCyaJbHUX JOKYMEHTIB Ta I>KEePEJ NOKAa3iB, 10 MOEAHYIOTh Y CO0i 03HAKHU MIPOLEeCYalbHOTO
aKTy Ta odinifiHoro JoKyMeHTa i € ocobsnsoio popmoro dikcauii moka3oBoi iHdopmaliii, ska MiATBEPAKYE
3aKOHHICTb [IPOBEIEHHs NIpoLiecyanbHoi Aii, ii yyacHUKIB i pe3ysibTaTi, BUKOHYE QPYHKILiI0 HOCisT GaKTUYHUX JAHUX i
BOJHOYAC ITPaBOBOI rapaHTii JOTPUMaHHS IPUHLUIIB KPUMiHAIbHOTO IIPOBAI)KEHHS Ta 3a6€31€4€HHS IPaB i
CBO0O/] 10TO YYaCHUKIB, 10 3yMOBJIIO€ HEOOXiIHICTh 0COOGIMBOI yBaru 40 SIKOCTi (POPMU 11 3MiCTy LIUX TOKYMEHTIB.

HaykoBO 00rpyHTOBaHO POJib IPOTOKOJIIB CAITUMX (PO3LUIYKOBUX) il Y CUCTEMI JOKa3yBaHHS, SKi BUCTYIAIOTh



OCHOBHOIO ITpo1jecyanbHOI0 GopMoio dikcanii 06CcTaByH, 110 MAIOTh 3HAYEHHS IJ151 KpDUMIHAJIBHOTO MTPOBAIPKEHHS, i
BOJHOYAC € iIHCTPYMEHTOM IPOLIECYaILHOIO KOHTPOJIIO 32 IOTPUMAaHHSM IIPaB CTOPiH, 10 J03BOJISIE BUSHAYUTHU
iXHIO YHIKaJIbHICTb Y CTPYKTYPi KPUMiHAJIBbHOTO IIPOLECY SIK IPKEPEII LOKa3iB Ta MEXaHI3MY ITiTBEPAKEHHS
[IPaBOMIPHOCTI [Iifl OpraHiB JOCYIOBOrO PO3CJiAyBaHHS, & TAKOXK SIK FapaHTii JOTPMMaHHS IIPUHLUIIIB
3MarajbHOCTi, BEDXOBEHCTBA MPaBa Ta MPe3yMIILlii HEBUHYBATOCTIi; 3alIpONIOHOBAHI MJIsIXK pepOPMYyBaHHS
IIPOLIeCyaslbHOTO PETyJI0BaHHS IIPOTOKOJIIB CIiIYMX (PO3IYKOBUX) Iill SIK IxKepeJl LoKasiB 3 ypaxyBaHHIM
TEXHOJIOTIYHMX iHHOBALli! i MDKHApPOJHUX CTaHIAPTIB, 10 epefbdavae NoeJHaHH NMCbMOBOI Ta LMPPOBOi popmu
IIPOTOKOJIIOBAHHY KA MiHiIMi3ye IIpoLecyasbHi IOMWIKY, MiIBUILYE SIKiCTb LOKA30BOi 6231 11 IPO30PiCTh
PO3CIIiyBaHHSI, OCKiIbKY, ITPpO6JIeMH, IIOB'I3aHi 3 HeHaJIeXKHUM 0QOPMIIEHHSIM IIPOTOKOJIIB CIIAYMX (PO3IIYKOBUX)
Iil1, 6e3rocepeiHbO BIVIMBAIOTh HA €(PEKTUBHICTb JOCYJOBOrO PO3CJilyBaHHS Ta CIIPaBEJIMBICTb CYLOBOIO
PO3IJIsAAY, aIKe Hel0JIiK1 IPOTOKOJIIOBAHHS CTBOPIOIOTh PU3UKY BU3HAHHS JOKA3iB HELONYCTUMUMY, YCKIJIAHIOIOTh
IOBEJIEHHS 0OCTaBUH i IPU3BOJATH [10 3aTSITYBAaHHS IIPOLECY, a IOPYIIEHHS TPOLieCyalbHUX IIPAB Y4aCHUKIB
(BimcyTHIiCTP epeksany, MifI1CiB YM BiloOpaskeHHs! iX MO3U1Iii1) CTAIOTh MifICTABOIO [1J1S KOHCTaTallil IOpyIIeHb
KonBeHii po 3axucT npas J0gMHU. BU3HayeHi KpUtepii OLiHKY IOBHOTH CKJIAIIEHOTO IIPOTOKOJIY CJIA4Y01
(po31IyKoBOi) Aii IIISIXOM OOGIPYHTYBaHHS HEOOXiZHOCTI BU3HAUEHHS YHIBEPCAIbHUX CTAHIAPTIB 1010 OOOB I3KOBO]
dikcanii oOCHOBHUX AeTasell Ta BCTAHOBJIEHHS IIPOLieiyp KOHTPOJIIO 32 iX JOTPUMaHHSIM IIiJi Yac CKJIalaHHs
IIPOLIECYaIbHOTO TOKYMEHTA, 1110 JO3BOJISIE MiHIMi3yBaTH PU3MKHM, IIOB'SI3aHi 3 HEJIOJIiKaMy IIPOTOKOJIIB, Ta CIIpUSsIE
MigBUIIEHHIO iX J0KAa30BOI LIIHHOCTI y KPUMIHaJILHOMY IIPOBAKEHHI. PO3IIMpEHEe HayKOBE YSIBJIEHHS IIPO
LleHTpaJibHE 3HAYEHHS IPOTOKOJIiB JOMUTY, OOGIIYKY Ta OIJISIAY MicCLs MO, SIKi € HANIomMUPeHI UMY IpKepeaamu
I0Ka3iB i pOpMYIOTh OCHOBY JJOKa30BOTO IpoLiecy, ampKe PikcyloTh HalBaXJIUBIiLI BifoMocCTi AJ1s KBaidikarii
KPUMiHaJIbHOTO IIPaBONOPYLIEHHS 1 CYJOBOTO PO3IJISAY, ajle BOJHOYAC BUSIBJIEHO HU3KY IIpobJeM iX CKiIafaHHS,
30KpEMa, MIA6JIOHHICTb (POPMYJIIOBAHb Y IPOTOKOJIAX JAOIHUTY, IOBEPXOBICTb ONUCY BUTYYEHUX IIPEIMETIB Ta BUXI]
3a MeXi yXBaJy Cy[ly B IPOTOKOJIaxX OOLIyKYy, pOPMasbHICTb i BilCyTHICTb HaJIEeXXHOI BOaTKOBOI QikcaLii B
IIPOTOKOJIaX OTJIAAY MiCLd MOZ(l, 0 iICTOTHO 3HMKYE iXHIO IOKa30BY LiHHICTb i MOXKE IIPU3BECTH IO BU3HAHHSA
IIOKa3iB HEOIIYCTUMUMU, SK L€ MinTBepaxye npakrtuka €CIJI. HagaHi TeOpeTUKO-IIPaKCeOsIOriyHi Miaxonu 10
IIPOTOKOJIIB CJIiAYOTO €KCIIEPUMEHTY, eKCTyMallii TpyIa Ta HerJIACHUX CJIiI4YUX (PO3IIYKOBUX) il K MpoLieCcyalbHUX
IOKYMEHTIB MiJiBUILEHOI CKIJIAIHOCTI, sIKi TOTPeOyI0Th 0COOJIMBOI TOYHOCTI Ta CyBOPOT0 OTPUMaHHS
IIPOLIECYaIbHAX BUMOT, OCKiJIbKM CTOCYIOTbCSI [Iili, 1110 6e3rocepelHbO OOMEXYIOTh ITpaBa i cBo6oau 0cobu, Ipu
LIbOMY IIPOTOKOJI CJIiT4OT0 €KCIIEPUMEHTY Ma€ MiCTUTH [TOBHUI ONUC YMOB MOTO IIPOBELEHHS, IPOTOKOJI
eKcrymauii BirobpakaTu NpoLenypy 3 ypaxyBaHHSIM €TUYHUX | 3aKOHHUX HOPM, @ IIPOTOKOJIN HETJIaCHUX il —
BUCTYIIAI0Tb OCHOBHUM 3aCO0O0M I1epeBipKY 3aKOHHOCTI BTPy4YaHHs y IPUBATHE >KUTTS, 1O HiATBEPIKYE iX
0CO6JIMBY POJIb Y 6ajlaHCi MiXK iHTepecaMy MpaBoCyIsl Ta PyHIAMEHTIbHYMY IPaBaMu JIIOJAHU. Y3arajbHEHO
MDKHApOJIHy IIPAKTUKY CKJIQJJaHHS Ta BUKOPUCTAHHS TPOTOKOJIIB CJIiAUMX (PO3UIYKOBHUX) [Iiid, 10 3aCBiIYUB y
IIpOBifHUX KpaiHax €Bponu Ta [1iBHIYHOI AMeprKM 3pOCTaHHS PoJii TeXHIUHOI Qikcallii (ayio- Ta Bimeosanucis),
3aIPOBAJIKEHHSI €JIEKTPOHHOTO JOKYMEHTOOOIry Ta [IOCUJIEHHSI KOHTPOJIIO 32 PEYOBUMMU [10Ka3aMH, IOKyMEHTAMH i
IOTPUMAaHHSM IpaB i CBO6O], TIOAMHU. 3aIIPOIIOHOBAHI MiJIX0AM 10 HAaBYaHHS IIPaBOOXOPOHIIiB POBOTI 3
11(pPOBUMH TEXHOJIOTISIMU ¥ chepi KpUMIHAJIBHOTO ITPOBAIKEHHS 3 000B'SI3KOBUM 3aCBOEHHIM CTaHAAPTIB i BUMOT

110 O6POOKY eJIeKTPOHHUX MTPOTOKOJIIB (KOTiI0BaHHSI, [IepeCUIaHHsl, 30epiraHHs).

2. The dissertation is one of the first comprehensive studies in domestic legal science devoted to the problems of
the legal nature, evidentiary significance and practical application of protocols of investigative (search) actions as
sources of evidence in the criminal process of Ukraine. It formulates proposals and recommendations aimed at
improving criminal procedural legislation and relevant law enforcement practice, taking into account current
changes in criminal procedural legislation and the special regime of criminal proceedings under martial law. The
concept of protocols of investigative (search) actions is defined as independent procedural documents and sources
of evidence that combine the features of a procedural act and an official document. They constitute a special form
of recording evidentiary information, which confirms the legality of the procedural action, its participants and
results, performs the function of a carrier of factual data and, at the same time, serves as a legal guarantee of
compliance with the principles of criminal proceedings and the protection of the rights and freedoms of its



participants. This determines the need for special attention to the quality of the form and content of these
documents. The role of protocols of investigative (search) actions in the system of proving is scientifically
substantiated. They act as the main procedural form for recording circumstances that are relevant to criminal
proceedings and, at the same time, serve as an instrument of procedural control over the observance of the rights
of the parties. This makes it possible to determine their uniqueness in the structure of the criminal process as
sources of evidence and as a mechanism for confirming the lawfulness of actions performed by pre-trial
investigation bodies, as well as a guarantee of compliance with the principles of adversarial proceedings, the rule
of law and the presumption of innocence. Ways of reforming the procedural regulation of protocols of
investigative (search) actions as sources of evidence are proposed, taking into account technological innovations
and international standards. Such reform provides for the combination of written and digital forms of protocol
recording, which minimizes procedural errors, improves the quality of the evidence base and increases the
transparency of the investigation. Problems related to the improper drafting of protocols of investigative (search)
actions directly affect the effectiveness of pre-trial investigation and the fairness of court proceedings, since
deficiencies in protocol recording create risks of evidence being declared inadmissible, complicate the proving of
circumstances and lead to delays in proceedings. Violations of the procedural rights of participants, including the
absence of translation, signatures or reflection of their positions, become grounds for finding violations of the
Convention for the Protection of Human Rights. Criteria for assessing the completeness of a protocol of an
investigative (search) action are defined by substantiating the need to establish universal standards for the
mandatory recording of essential details and to introduce procedures for monitoring compliance with them during
the drafting of a procedural document. This makes it possible to minimize the risks associated with deficiencies in
protocols and contributes to increasing their evidentiary value in criminal proceedings. The scientific
understanding of the central importance of protocols of interrogation, search and inspection of the scene has been
expanded. These are the most common sources of evidence and form the basis of the evidentiary process, since
they record the most important information for the qualification of a criminal offense and for court proceedings.
At the same time, a number of problems in their drafting have been identified, including stereotyped wording in
interrogation protocols, superficial description of seized items and exceeding the limits of a court order in search
protocols, as well as formalism and the absence of proper additional recording in protocols of inspection of the
scene. These shortcomings significantly reduce their evidentiary value and may result in evidence being declared
inadmissible, as confirmed by the case law of the European Court of Human Rights. Theoretical and praxeological
approaches are proposed to protocols of investigative experiment, exhumation of a corpse and covert investigative
(search) actions as procedural documents of increased complexity, which require special accuracy and strict
compliance with procedural requirements, since they concern actions that directly restrict the rights and
freedoms of a person.
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