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V. BimomocTi npo guceprauiio
Mosga guceprarii:

Koau TemaTuyHHUX PyOpPHK: 10.27
Tema gucepranii:

1. TapMoHi3anisi 3aKOHOABCTBA YKPaiHU 13 3aKOHOABCTBOM Jiep>KaB-4ileHiB €Bporencbkoro Cowasy om0

IIPaBOBOTO PE>KUMY CIIIJILHOCTI MaliHa MOAPYACKS

2. Harmonization of the legislation of Ukraine to the legislation of Member States of the European Union relating
matrimonial regime of community property

Pedepar:

1.V nucepranii po3KpUTO CYTHICTb THUIIIB [IPABOBUX PEXMMIB MallHa MOJPYKKS, SKi iCHYIOTh Y €BPONENChKUX
IepkaBax. BusiBieHO 0C06IMBOCTI IPaBOBOTrO PEXXUMY MaliHa IOAPYOKS, 3aKPIlyIeHOro CiMeMHUM
3aKOHO/IaBCTBOM YKpaiHu. OxapaKTepu30BaHO OCOOIMBOCTI 3aCTOCYBaHHSI IIPE3yMINLLii CIiJIbHOCTI MaiiHa
MOJIPYXOKS 32 HALlIOHAJIbHUM 3aKOHOJABCTBOM YKpPaiHU Ta JOCIIIKEHO ii 3aKpIllJIEHHS B 3aKOHOLABCTBI
€BPOIENCHKUX JIeP>KaB. 3'1COBaHO yMOBHU Ta cdepy 3actocyBanHs nosioxxeHs CK YkpaiHu 1po BUHMKHEHHS IIpaBa
CIIIJIBHOI CYMiCHOI BJIACHOCTI IOAPYXOKS HAa MAallHO, HAJIEJKHE OJHOMY 3 HUX, Ta BUBHAYEHO IIXOIU 0
peryyioBaHHs NOAIOHUX IPABOBIHOCKH Y 3aKOHOIABCTBI fiepkaB-wieHiB €C. Po3kpuTo cyTHICTb i chepy
3aCTOCYBaHHA I0PULMYHOI KOHCTPYKLIi JOroBOpy B iHTEpecax ciM'l, 3akpinieHoi B CK YKpainu, Ta €éBponencbKumn

niaxin no IpUAMYHOI KOHCTPYKLII OTOBOPY, SIKUI YKIaaeThCsl ONHUM 3 IIOAPY>Ks 06€3 3roJu Apyroro Ta



MOPOJIKye 3000B'sI3aHHS 17151 060X 3 MMOIPYXOKS. BU3HaYeHO CrIOCOOH MOIiy CHiJIbBHOTO MalHa MOAPYKKS Ta
0COOJIMBOCT] iX 3aCTOCyBaHHS, [lepefdadeHi 3aKOHOIaBCTBOM YKpaiHu Ta fepskaB-wieHiB €C. 3'1coBaHO I0PUANYHY
IIOJII0 MallHOBUX 3000B's13aHb [TOJPYXOKS IICIIsl IPUIIMHEHHS IPaBOBOTr0 PEXXUMY MaliHa NOAPYIOKS 3a
3aKOHOJIABCTBOM YKpaiHu Ta fepskaB-wieHiB €C. ChopMyIbOBaHO NPONO3ULi 00 BAOCKOHATIEHHS

HallioHaJIbHOTO 3aKOHOJABCTBA.

2. In the dissertation the essence of the matrimonial property regimes' types that exist in the European states is
investigated. There are six different matrimonial property regimes within Europe. They are: 1) limited community
of property, 2) universal community of property, 3) community of accrued gains (other called participation in
acquisitions), 4) deferred community of property, 5) separation of property, and 6) separation of property with
distribution by the competent authority. Limited community of property is the most spread in Europe and entails
three distinct masses of property, in particular, private or separate property of each spouse and community
property of both spouses. Differences between the post-socialist and the West European approaches to a nature
of studied regime are discovered. The features of the matrimonial property regime of Ukraine are revealed. Two
groups of the features are distinguished. The first group comprises features which are caused by social and
economic changes of post-Soviet epoch while the second - by law-making techniques of Ukraine. The
presumption of community property of spouses is investigated. The expediency of distinguishing between the
conditions for applying the presumption of community property of spouses and the conditions for emergence of
joint ownership is substantiated. It is concluded that the only prerequisite for application of the presumption of
community property is an acquisition of property by a spouse during a marriage. The prerequisites and application
field of the Art. 62 of the Family Code of Ukraine on spouses' joint ownership appearance of the separate property
of a spouse are determined. Approaches of the EU Member States to calculation of the mentioned compensation
are studied. The essence of the legal construction of the contract in the interests of the family prescribed by
Family Code of Ukraine and developed by judicial practice is clarified. Drawing on systemic and logical methods of
interpretation of the Articles 61, 65, 73 of the Family Code of Ukraine, it is proposed to apply an integrated
approach to understanding the study construction. The European approach to the legal construction of the
agreement entered by a spouse without consent of the other spouse, but creating liabilities for both spouses, is
investigated. In the European jurisdictions, unlike Ukraine, there are regulated cases when contract concluded by a
spouse bound both spouses. The essence of the spousal community obligation is revealed. A concept of “joint
obligation" of spouses is investigated. It is concluded about the necessity to introduce in national legislation a clear
system of spousal obligations which will include: 1) separate obligations of each spouse; 2) joint and several
(solidary) obligations of both spouses; 3) community obligations of spouses. The modes of division of the
community property stipulated by the legislations of Ukraine and the EU Member States are determined.
Ukrainian legislation does not prescribe civil division, i.e. sale of property by court order at public auction. There
are three approaches in Europe. They are: 1) pre-time fulfillment of the obligation, 2) considering debts while
division of community property, i.e. division of spousal net assets, 3) regulating the issues according to general civil
law rules. It is concluded that the second approach is the most appropriate and preferable to transplant to national
legislation and judiciary. Western European doctrine on internal and external relationships of spouses is
discovered. Finally, the proposals on the improvement of the national legislation are formulated.
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