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1. Incepranis NpUCBsAY€Ha AOCHIIPKEHHSIM TEOPETUYHUX 3aca (POpMyBaHHS IIPELEeHTY B Cy4acHill CyJoBil
MIPAKTHLIi, SIKE IPOBOAMIIOCS HA OCHOBI aHAJII3y NOCBifYy KPAiH SIK IPELEIEHTHOrO, TaK i KOHTUHEHTAJILHOTO
(poMaHO-TepMaHCbhKOTO) [1paBa, a TAKOXX Ha OCHOBI aHasIi3y MpelLeieHTHOI CyioBOoi MpakTuKy B YKpaiHi. Y Berymi
OOI'PYHTOBAHO aKTyaJbHICTb 0OpaHOI TEMU IUCEPTALMHOTO JOCiI)KEHHS, BUBHAUEHO 3B’130K i3 HAyKOBUMU
Iporpamamu, njaaHamu, Temamu. CGopmyIbOBaHO METY 1 3aBIAHHS AOCIIiIKEHHS, BAOKPEMJIEHO 00'€KT i IpegmeT
I OCJIiIPKEHHS; BU3HAYE€HO METOJ0JIOTiYHY OCHOBY AUCEPTALITHOTO AOCiIKEHHS; CPOPMYJIbOBAHO HAYKOBY
HOBU3HY OTPMMaHUX pe3yJIbTaTiB; OOIPYHTOBAHO iX IPaKTUYHE 3HaY€HHS; IoaHo iHdopMallilo Npo anpobariio
IyYCepTalifiHAX MaTepiais i my6sikaii aBropa. [[puBepHYTO yBary 0 TOro, [0 HayKOBE JOCTiIKEHHSI (OPMYyBaHHS
CYZ,0BOTO NPELENEHTY SIK YaCTUHU Cy[0BOi IPAaKTUKM HabyBae enarti 6isblIoi aKTyalbHOCTI y 3B'SI3Ky 3i 3MiHaMH,

sKi BiZiOyBaloThCs y MIPaBOBil MOJiTUL pi3HKX KpaiH, 30kpeMa i B VkpaiHi. Y Pozpini 1 «TeopeTnko-meTono1orivHi



aCIIeKTU BUHVMKHEHHS CyJIOBOTO NPELEAEHTY» OOCTiIPKEHO reHesy (ICTOpilo BUHMKHEHHS) Cy0BOTrO NpeLeleHTy,
KU GOPMYETHCS I PO3BUBAETHCS B YMOBAaX peasbHoi Cy[0BOi MpakTuKU. «CyoBUM IIpeLieieHT» i «CynoBa
IIPaKTHKa» — 1€ B3a€MOIIOB'sI3aHi CIIOpPifHeH] NOHSTTs. Cy0oBUI NIPELENIEHT B paMKax CyJ0BOi IPAaKTUKU
BHMKOPHMCTOBYBABCS IPOTArOM MalbKe BCiei icTopil lep:KaBHO-TIPaBOBOTO PO3BUTKY JIIOACTBA, a CYJ0Ba [IPAKTHAKA
OyJ1a TiCHO MOB'S3aHa 3 PeJIriiiHOo (i4e0JI0riYHOI0) I aAMiHICTPATUBHOIO (PYHKLISIMU Iep>KaBU. Y IIPOLECi PO3BUTKY
IIpaBa IiJ] BIUIMBOM $IK CyJIOBOTO MPELENEHTY, TaK i CyJJ0BOI IPAKTUKK 3arajlOM YTBOPIOBAJIUCS CXOXi HalliOHAJIbHI
CyJlOBO-TIPABOBi CUCTEMH, SIKi MaJIY CIIiJIbHI PUCHU: €IHICTb IPUHLUUIIB (QYHKIIOHYBaHHS IPaBOBUX CUCTEM, CXOXIi
IKepeJa paBa, 0gHaKoBi (6/113bKi) MpaBoBi ifei. Tak BUHMKaaIu CUCTeMU ITpaBa B KpaiHaxX aHTJI0CaKCOHCHKOI Ta
POMaHO-T€pMaHChKO]I [TPaBOBUX ciMell (KpaiHy IpeleleHTHOTO i KOHTUHEHTAIbHOTO MIpaBa). PO3KpUTo npouec
(dopMyBaHHS IIPELELIEHTY B IPaBOBill cucteMi YKpainu, nourHaouu 3 1991 poky, To6TO 3 4acy 30006yTTst YKpaiHoio
He3aJIeXXHOCTI. [IpoBeIeHo aHali3 3arajJlbHUX MeXaHi3MiB QYHKIIOHYBaHHS CyJJOBOTO NPELIEIEHTY Ha OCHOBI
3aKOHOZABYMX AKTiB, SIKUMU OYyJIO 3aKPiIlJIEHO iCHYBaHHS NPELeeHTHOI Cy10BOi IPAKTUKU. 3 LIUX [TO3ULI
BM3HAY€Hi OCHOBHI nepiogu GopMyBaHHSs CyLOBOro IpeueneHT. JJociikeHo CyTHICHI XapaKTepUCTUKU CYA0BOrO
IIpeLeleHTy, sIKi BU3HAYAIOTh Miclie 11bOTO SIBULIA B CyYaCHIN CyJIOBil IPaKTULli, i BCTAHOBJIEHO, 110 NIPELEEHT,
SIKMI1 CTa€ HEBiJl'€MHOIO YACTUHOIO CyJI0BOI IPAKTUKU, KOMIIJIEKCHO BIIJIMBAE SIK HA CaMy IOPUIUYHY TPAKTUKY, TaK i
Ha [IPaBOBY CUCTEMY B 1IiJIOMY, Ha IIPABOBY CBiJJOMICTb, IPABOBY KyJIbTYPY i IpaBOBY NOBEIiIHKY YYaCHUKIB
nIpaBoBinHOCUH. Takuil BIIJIMB NOB'SI3aHUH i3 PYHKLISIMU CYLOBOrO IIpeLeieHTy. Y quceprallii Ha OCHOBI
TEOPETUYHOTO i NPAaKTUYHOIO aHali3y Cy4acHOi CyJl0BOi IPAaKTUKU BU3HAYEHI, 30KpEMa, PETYJISITUBHA, CUTHAJIbHO-
indopmauiitHa ¢pyHKUii cymoBoro npeneneHTy. [IpoaHanizoBaHO Ha TEOPETUYHOMY PiBHI HAYKOBi JOCIIiIKEHHS
3aIMpOBAJIKEHHS B IIPABOBil CUCTEMI YKpaiHU CyJIOBOTO MPELEIEHTY SIK IpKepesia Mpasa. [3 TEOpeTUYHUX [TO3ULIiN
IOCTIiIKEeHO NPaBoOBY Npupony pimens Koncturyuininoro Cyny Ykpainu, Bepxosnoro Cyzy, €BPONENCLKOro Cyay 3
npas ymogunay, Cyny CripaBegimBocTi €C. BCcTaHOBJIEHO, O pillleHHs €BPOIENCHKOTO CYLy 3 [PaB JIIOIVHMY, a
yacTkoBo 1 Cyny CrnpasegmnuBocTi €C MalOTh O3HAKU IpKepesia [pasa B YKpaiHi. BogHovac npaktuka
Koncruryniiinoro Cyny Ykpainu, BepxosHoro Cyay (IIOCTaHOBH Yy 3pa3KOBUX CIIpaBax, IocTaHOBU Besnukoi [1anatu
BepxoHoro Cyay, y SIKMX BUPIIIYIOTbCS «BUKJIIOYHI IPABOBi IPOOJIEMU», IOPUCAMKLIMHI MATAHHS) MAlOTh O3HAKU i
dyHKLil, TonibHiI K0 cynoBoOro npeueaeHTy. KoHCTaTOBaHO, 110 B Cy4acHiN CyoBill IpakTulli YKpaiHu BigOyBaloThCS
3MiHH, 5IKi B MalilOyTHbOMY CTaHyTb MiAIPYHTSIM IJ1s1 GiIbLI MIMPOKOT0 BIPOBAIKEHHSI CY/I0BOrO NpeLeeHTy. Y
Po3pini 2 «DyHKLiOHAJIbHE TPU3HAYEHHSI CYLOBOTO IPELEIEHTY» IOIJINOJIEHO NOCTiIKY€EThCSI POJb [IPELIEAEHTY B
Cy4YacCHIN Cy[IOBiM IIPaKTULi, y [IPAaBOTBOPYili i [IPaBO3aCTOCOBHIN NisIILHOCTI. BU3HAY€HO, 1110 CYyLOBUM IIPELENEHT
CIIpHsi€ TIPAaBOTBOPYIl HisJIBHOCTI, sIKa 3MiMICHIOETHCS Cy0'eKTaMu, BU3HAYeHUMHU 3aKoHOM YKpainu «IIpo
IIPaBOTBOPYY HistyibHICTE» N2 3354-1X Big, 24 cepniHg 2023 poKy. Aje cyz, He Mae NIPaBOTBOPUYUX (PYHKIIM, a «CyoBa
[IPaBOTBOPYICTb» — 1i€ YMOBHE IIOHSATTS, sIK€ BUKOPUCTOBYETLCSI B HAYKOBUX 1 aHAJIITUYHUX JOKYMEHTAX [1JIs1
BU3HA4YEeHHS (Ha3MBaHHSI) 0COOJIMBOI iSJIbHOCTI CYOBUX OPraHiB, IO MOJISITa€ B peaisallii NpaBOTBOPYUX MIPOLIECIB
i B 3a0e3neyeHHi IPUHIMITY BEPXOBEHCTBA [IpaBa. BcTaHOBIIEHO, 1110 00'€KTHMBHA B3a€MOIIOB'SI3aHiCTb IIPABOTBOPYOI i
IIPaBO3aCTOCOBHOI JIisIIbHOCTi 00YMOBJIIOE SIKiCTb 3aKOHY i SIKiCTb IIPABOBUX HOPM, SIKi BAHUKAIOTh Y PE3YJIbTaTi
[IPAaBOTBOPYOCTI i BTiJIIOIOTBCS B KUTTS IIPABO3aCTOCOBHOIO [iSIJIBHICTIO B iHAMBiAyabHUX (OCOOIUBUX) IPABOBUX
akrax. CyzioBuil IpeLeieHT — OAMH i3 HallBaKJIMBIIINX €JIeMeHTIiB 3a0e3l1e4yeHHs] IPaBOBOi BUBHAYEHOCT] i IIPSIMO
IIOB'sI3aHUH i3 IPUHLIUIIOM BEPXOBEHCTBA IIPaBa, 110 3abe31evye cTabilbHICTb, IPO30PICTh i CIIpaBeInBiCThb

[IPABOBOi CUCTEMU B LIIJIOMY.

2. The dissertation is focused on the theoretical foundations of precedent formation in modern judicial practice. It
is based on the analysis of the experiences of countries with both common law and continental (civil law) systems,
as well as on the analysis of precedent-setting judicial practices in Ukraine. The Introduction substantiates the
relevance of the chosen dissertation research topic, establishes its connection with scientific programs, plans, and
themes. It formulates the research aims and objectives, identifies the object and subject of the research, and
defines the methodological basis of the dissertation. The scientific novelty of the obtained results is articulated,
their practical significance is justified, and information about the approbation of the dissertation materials and the
author&#39;s publications is provided. Attention is drawn to the increasing relevance of scientific research on the
formation of judicial precedent as part of judicial practice in light of changes occurring in the legal policies of



various countries, including Ukraine. In Chapter 1 “Theoretical and Methodological Aspects of the Emergence of
Judicial Precedent”, the genesis (history of origin) of judicial precedent, which is formed and developed within the
context of actual judicial practice, is examined. “Judicial precedent” and “judicial practice” are interconnected and
related concepts. Judicial precedent has been utilized within judicial practice throughout almost the entire history
of state-legal development of humanity, and judicial practice has been closely linked to the religious (ideological)
and administrative functions of the state. In the process of legal development, under the influence of both judicial
precedent and judicial practice in general, similar national judicial-legal systems were formed, sharing common
features: unity of the principles of functioning of legal systems, similar sources of law, and comparable (closely
related) legal ideas. Thus, legal systems emerged in the countries of the Anglo-Saxon and Romano- Germanic legal
families (countries of precedent and continental law). The process of forming precedent in the legal system of
Ukraine, starting from 1991, the year of Ukraine’s independence, is revealed. An analysis of the general mechanisms
of the functioning of judicial precedent based on legislative acts that established the existence of precedent judicial
practice has been conducted. From this perspective, the main periods of the formation of judicial precedent have
been identified. The essential characteristics of judicial precedent, which determine the place of this phenomenon
in modern judicial practice, have been studied. It has been established that precedent, becoming an integral part of
judicial practice, comprehensively affects both the legal practice itself and the legal system as a whole, influencing
legal consciousness, legal culture, and the legal behavior of participants in legal relations. This influence is
associated with the functions of judicial precedent. In the dissertation, based on a theoretical and practical analysis
of modern judicial practice, the regulatory, signaling-informational, and heuristic functions of judicial precedent
are identified. At a theoretical level, scientific studies on the introduction of judicial precedent as a source of law in
the legal system of Ukraine have been analyzed. From a theoretical standpoint, the legal nature of the decisions of
the Constitutional Court of Ukraine, the Supreme Court, the European Court of Human Rights, and the Court of
Justice of the EU has been examined. It has been established that the decisions of the European Court of Human
Rights, and partially those of the Court of Justice of the EU, exhibit characteristics of a source of law in Ukraine. At
the same time, the practice of the Constitutional Court of Ukraine and the Supreme Court (decisions in exemplary
cases, resolutions of the Grand Chamber of the Supreme Court addressing &quot;exceptional legal issues&quot;
and jurisdictional matters) possess features and functions similar to those of judicial precedent. It has been noted
that changes are occurring in modern judicial practice in Ukraine, which will lay the groundwork for a broader
implementation of judicial precedent in the future. In Chapter 2 “The Functional Role of Judicial Precedent”, the
role of precedent in modern judicial practice, legislative, and law enforcement activities is explored in depth. It is
determined that judicial precedent aids the law-making activities conducted by the entities specified in the Law of
Ukraine “On Law-Making Activities” No. 3354-IX dated 24.08.2023. However, courts do not possess legislative
functions, and «judicial law-making» is a conditional term used in scientific and analytical documents to describe
the special activities of judicial bodies.
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