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1. O6mesKyBasbHI 3aX01 KPUMIHAJIbHO-TIPABOBOI'0 XapaKTepy, 110 3aCTOCOBYIOTHCS JI0 OCI0, sIKi BUNHMIIN JOMAIIHE

HACHUJIbCTBO

2. Restrictive measures of a criminal law nature applied to persons who have committed domestic violence

Pedepar:

1. Incepraliisi € KOMIUJIEKCHUM HayKOBUM JOCJIiIPKEHHSIM OOMEXXYBaJIbHUAX 3aX0%iB KpUMiHAIbHO-TIPABOBOTO
XapakTepy, 110 3aCTOCOBYIOTHCS [0 OCi0, Ki BUMHUIIM TOMALTHE HACUIILCTBO, 3aKPillJIEeHUX Y HOPMi cTarTi cT. 911
Kpuminansnoro Kopexcy Ykpainu (masni — KK Ykpainu), Ha nifcrasi skoro po3po6s1eHo 00I'PyHTOBaHI MPONo3ullii Ta
peKoMeHgaNii MoA0 BOOCKOHAJIEHHS HOPMATYBHUX 10JIOKEHb [P0 00MeXyBasbHi 3axonu y KK Ykpainu ta
IIPaKTHKY iX 3aCTOCYBaHHS. 3alIPOIIOHOBAHO PO3MNPEHHS 0OMEKYBaJIbHUX 3aX0[1iB KpUMIHAJIbHO-TIPABOBOTO
XapakKTepy 3 METOI0 3aCTOCYBAHHS OCTaHHIX 0 OCi6, SIKi BAMHUIIM KPUMiHaJbHI IPaBONIOPYIIEHHS [IPOTU CTaTEBO]
CBOOOJM Ta CTAaTE€BOi HEJOTOPKAHOCTI OCOOU Ta KPMMiHAJIbHI IPABONOPYILEHHS], IIOB'SI3aHi 3 HACUJILCTBOM 32
03HAKOIO CTaTi, Ta 3aCTOCYBaHHS 0OMEXYBAJIbHUX 3aX0ZiB 10 HEMOBHOJIITHIX 0OCi0, SIKi BAMHWIN KPUMiHaJIbHI

[IPaBONIOPYLIEHHS, [I0B’I3aHi 3 JOMallHiM HACUJIbCTBOM Ta HACHUJIbCTBOM 3a O3HAKOIO CTaTi. BucsosyieHo i



OBIPYHTOBAHO MPOIIO3ULLiI0 KPUMiHAJI3yBaTH CUCTEMAaTUYHE BYNHEHHS HACUJIbCTBA 32 03HAKOIO CTATI Ta
HOPMAaTHBHO 3aKPillUTHU [IOHITTS «KPUMiHaJIbHE IIPABOIIOPYLIEHHS, 0B 13aHEe 3 HACUJILCTBOM 32 O3HAKOIO CTATI»,
aBTOpChbKe (POPMYJIIOBAHHS SIKOrO HaZaeThcsl. OOIPYHTOBAHO HEOOXiHICTh PO3MEKYBaHHS TEPMiHiB «3axii»,
«3aci6b», y ToMy 4ncli «0OMeXYBaJIbHi 3aX041», «0OMEXYBaJbHI 3aCO0M», «3aX0u 6€3IeKN» Ta 3alIPOIIOHOBAHO B
HOPMAaTUBHO-IIPABOBOMY I10JIi Y>KMBATU CaM€e TEPMIH «3axXif». 3 MMOo3uLiil CUCTEMHOI0 aHaJli3y JOCIIKEHO
cIienjiazpHi 3aX014 NIPOTUii JOMAIIHBOMY HAaCUJIbCTBY, PErJIAMEHTOBaHI 3aKOHOM YKpainu N2 2229-VIII Bin
07.12.2017 p. «I1Ipo 3anobiranHs Ta NPOTUAiI0 JOMAIIHbOMY HAaCUJIbCTBY». BU3HaueHo micue Ta poJb
0OMEXYBAJIbHYX 3aXO/1iB KPUMiHaJIbHO-TIPABOBOTO XapaKTePy B 3a3HAYEHIN CUCTEMI Ta iX BiAMiHHOCTI Bif iHIIKX
crieriabHUX 3ax01iB. KOHCTaTOBaHO, M0 CUCTEMa HOPMATHMBHO-TIPABOBUX 3aXO0iB 3a1106iraHHs Ta MPOTUAii
IIOMaIIHbOMY HAaCUJIbCTBY CKJIQ[IA€ThCsI i3 3aXO/iB 111010 TUMYACOBOIO OOMEXKEHHSI IIPaB Ta MOKJIaAeHHS 0O0B'SI3KiB
Ha KPUBJHUKA, SIKWI BYNHUB JOMAIIHE HACUJIbCTBO, a TAKOX i3 3aXO0/iB, 110 3aCTOCOBYIOTLCS 10 0CO0H, SIKA
i03PI0ETHCS, 0OBUHYBAUYYETHCS 200 BUNHMIIA KPUMiHaJIbHE [TPAaBOIIOPYIIEHHS], TIOB'sI3aHe 3 IOMaIIHIM
HacuibCTBOM. Ha mizicTaBi icHyo4oi y Teopii KprMiHaNIbHOTO IIpaBa CUCTEMU COLiaIbHO-TIPaBOBUX 0OCTaBUH
IOCJiI)KEHO Ta BUOKPEMJIEHO YMHHUKY (00CTaBUHM) COLIiajIbHOI 00YMOBJIEHOCTI HOPM IIPO 0OOMEKYBaJIbHi 3aX0H,
1110 3aCTOCOBYIOTHCS [0 OCi0, IKi BYUNHUIIM JOMAIIHE HacuibCTBO. CHOPMYIbOBAHO BUCHOBOK, 1110 [TPaBOBa NPUPOAA
00ME>XyBaJIbHUX 3aXO0/1iB KpUMiHaJIbHO-TIPABOBOT'O XapaKTepy I10JIrae y TOMY, 10 BOHU € HaliCyBOPIlIMU
3aX0JaMU CepeJ, ClleljaJIbHUX 3aX0/IiB IPOTULII JOMAIIHbOMY HACUJIbCTBY, 30KpEMa, IPUMYCOBUMHU KPUMiHAJIBHO-
[IPaBOBMMH 3aX0JlaMH, 1J0 MAIOTh JOJATKOBUI XapaKTep i 3aCTOCOBYIOTHCS CYJIOM Y pa3i BYMHEHHSI IOBHOJIITHBOIO
0Cc06010 KpUMIHATIBHOTO ITPAaBOTIOPYLIEHHS, IIOB'I3aHOTO 3 TOMalllHiM HaCUJIbCTBOM. I[IpHu IbOMY KOHCTATOBaHO, 110
BOHHU € CKJIaIOBOIO CUCTEMU iHIINX 3aXO0/iB KpUMiHaJIbHOTO-IIPAaBOBOTO XapaKTepy i MOKYTb OyTHU SIK JOJATKOM JO
[TIOKapaHHSAM, TaK i aJIbTEPHATUBOIO IOMY. [x MeTa mossirae B 06MeKeHHi MOTEPIIisIOl Bil HACKJIbCTBA OCOOU Bif, 1Iift
KPUBJIHMKA Ta 3aM06iraHHi y MailoyTHbOMY OyIb-SIKMM (pOpMaM HaCUJbCTBA 00 Hei. 3a CBO€IO IIPABOBOIO
[IPUPOJIOI0 OOMEKYBaJIbHI 3aX011 KPUMIHATIbHO-TIPABOBOT'0 XapaKTepy BiIHOCITHCS A0 3aX0[IiB 6e3MeKy, 10
3YMOBJIIOETHCS ClIelUPidHOI0 METOIO iX 3aCTOCYBaHHS, Cy0'€KTOM, [IO SIKOTO BOHU MOXYTb OYTU 3aCTOCOBaHi,
nepeyMOBOIO, YMOBOIO, MiZICTABOIO 3aCTOCYBAaHHSI Ta XapaKTePOM BHUJIiB OOMEXYBaJIbHUX 3aX0[IiB,
pernameHnToBaHux KK Ykpainu. YpaxoByiouu npo6semy BigMeKyBaHHS! KPUMiHAJIbHO KapaHOTO IOMAIIHbOTO
HaCUJIbCTBA, PETJIAMEHTOBAHOT0 HOPMOIO CT. 1261 KK Ykpainwy, Bifi aiMiHiCTPaTMBHOTO MIPaBONOPYIIEHHS,
3aKkpinieHoro y Hopwmi cT. 1732 Kogekcy YkpaiHu rpo afMiHiCTpaTHBHI IpaBonopymeHHs Ykpainu (nasni - KYnATl
YKpainn), 31iliCHeHO y3arajabHeHHs [IPaBOBUX No3ulliii BepxosHoro Cyzy 3 NUTAHHS BiIMEXKyBaHHS LUX BULIB
[IPaBONIOPYLIEHb. SIK pe3yJbTaT, AJ1s1 3a0e3eyeHHs IpaBuIbHOI KBaidikalii KpuMiHaJIbHO KAPaHOTO LOMaIIHbOIO
HaCWUJIbCTBA 3alIPOIIOHOBAHO BUPIll€HHS NIepeJliKy IUTaHb, CyTHICTD SIKUX I10JISITae y JOCiIKeHHi: 1) cnenudiynoi
00'€KTHMBHOI CTOPOHH, IO I0JIIra€e y CUCTEMAaTUYHOMY BUVHEHHI HACUJIbHULBKUX il IPUHANMHI B OOHIN i3 TPhOX
nepenoavyeHux y 3aKoHi popm HacuibCTBa — (i3MYHOTrO, ICUXOJIOTYHOrO Y €KOHOMIYHOTO; 2) IPaBUIBHOCTI
BM3HAUEHHS CUCTEMATUYHOCTI BUMHEHHS [isIHHS, sIKe TI0JISIra€ Y BUMHEHH] JisiHHSI BTpeTe (He3asIeXHO Bif,
3aCTOCOBAHOI B I1ONIEPEAHIX HACUJIBHUIIBKYX aKTax Tiel 4M iHmoi ¢popMu HACKUJIbCTBA Ta Bif, QaKTy ix
IOKYMEHTYBaHHSI) 32 YMOBH, 1110 HACTaB X04a 64 OJIMH 3 YKa3aHUX Y 3aKOHi HACJIi[IKiB; 3) CrIOCOOY JIerajJlbHOTO
BM3HAYEHHS MOHSTTS «(Di3UYHE HACUIBCTBO» SIK (OPMU JOMALTHHOTO HACUJILCTBA; 4) MaTepiaslbHOTO CKIIaLy
IisSIHHS, OOOB'SI3KOBOIO O3HAKOI0 00’€KTUBHOI CTOPOHM SIKOTO € CYCIIiJIbHO Hebe3IeyHi HacligKy y BUrasni QisuuHux
YU [ICUXOJIOTIYHUX CTPaK[aHb, BTPATH NPaLe€3JaTHOCTI, EMOLIMIHOI 3aJ1€5KHOCTI, NOTiPIIEHHS SIKOCTi >KUTTS
[IOTEPIIiyIol 0cobu. 3a pe3ysibTaTaMu IPOBEAEHOr0 NOCJIiIKeHHS 3aIIPOIIOHOBAHO Ta OOIPYHTOBAHO HEOOXiHICTh
BHECEHHS [IeBHUX 3MiH Ta yTOYHEHb [10 T10JI0KEHb YNHHOI'O 3aKOHOJJABCTBA ITPO 0OMEXKYBaJIbHI 3aX011

KPUMiHAJIbHO-TIPABOBOT'O XapaKTEPy.

2. The thesis is a comprehensive scientific study of the restrictive measures of a criminal law nature applied to
persons who have committed domestic violence, enshrined in Article 911 of the Criminal Code of Ukraine, based on
which scientifically based proposals and recommendations have been developed to improve the provisions on
restrictive measures in the Criminal Code of Ukraine and the practice of their application. It has been proposed to
expand restrictive measures of a criminal law nature with the aim of applying the latter to persons who have

committed criminal offenses against sexual freedom and sexual integrity of a person, as well as criminal offenses



related to gender-based violence and the application of restrictive measures to minors who have committed
criminal offenses related to domestic violence and gender-based violence. At the same time, it has been proposed

to criminalize acts of systematic violence based on gender. The differentiation of the terms "means", "restrictive
means", "restrictive measure", "security measures" has been substantiated and it has been proposed to use the
term "measure" in the regulatory legal environment. Owing to the conducted systematic analysis, the special
measures of Ukraine to combat domestic violence, regulated by the Law of Ukraine N2 2229-VIII from 07.12.2017
"On Prevention and Combating Domestic Violence", have been investigated. The place and role of restrictive
measures of a criminal law nature in the specified system and differences from other special measures have been
highlighted. It has been established that the system of legal measures to prevent and combat domestic violence
consists of types of measures to temporarily restrict rights and impose obligations on the offender who committed
domestic violence, as well as measures applied to a person who is suspected, accused, or has committed a criminal
offense related to domestic violence. The conclusion has been formulated that the legal nature of restrictive
measures of a criminal law nature is that they are the most severe measures among special measures to combat
domestic violence, in particular, compulsory criminal law measures that are of an additional nature and are applied
by the court in the event of an adult committing a criminal offense, related to domestic violence. At the same time,
thanks to the conducted systematic analysis of criminal law measures other than punishment, their origin and
formation have been investigated. Their purpose is to limit the victim of violence from the actions of the offender
and to prevent any form of violence against him /her in the future. By their legal nature, restrictive measures of a
criminal law nature are security measures, which is determined by the specific purpose of their application, the
subject to whom they can be applied, the prerequisite, the condition, the basis of application and the nature of the
types of restrictive measures regulated by the Criminal Code of Ukraine. Considering the problem of demarcation
of criminally punishable domestic violence, regulated by Article 1261 of the Criminal Code of Ukraine from the
administrative offense stipulated in Article 1732 of the Administrative Code of Ukraine, a generalization of the legal
positions of the Supreme Court on the issue of demarcation of the criminal offense provided for in Article 1261 of
the Criminal Code of Ukraine, from a similar administrative offense (Article 1732 of the Administrative Code of
Ukraine) has been carried out. It has been proposed to provide for the approval at the legislative level of a list of
issues necessary for the correct qualification of criminally punishable domestic violence, the essence of which
consists in the study of: 1) a specific objective side, which consists in the systematic commission of violent acts in
at least one of the three forms of violence provided for in the law - physical, psychological or economic; 2) the
correctness of determining the systematicity of committing an act, which consists in committing the act for the
third time (regardless of the form of violence used in previous violent acts and the fact of their documentation),
provided that at least one of the consequences specified in the law has occurred; 3) the method of legal definition
of the term "physical violence" as a form of domestic violence; 4) the material nature of the act, the objective side
of which is a mandatory feature of socially dangerous consequences in the form of physical or psychological
suffering, loss of work capacity, emotional dependence, deterioration of the victim's quality of life. As a result of
the research led to the justification of the need to make certain changes and clarifications to the provisions on
restrictive measures of a criminal law nature.
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Kopg 3a €IPIIOY: 08571096

MiCIIGSHaXOA)KeHHH: np-T JI. Jlanpay, 27, XapkiB, XapkiBcbKull p-H., 61080, Ykpaina

dopma BracHOCTI: JlepxasHa

Cdepa ynpaBJIiHHSI: MiHicTepCcTBO BHYTPIIIHIX ClIpaB YKpaiHu



InenTudikarop ROR:

Penensentu

Baacue IlpizBuuie Im's Ilo-6aTbKOBI:

1. HosikoBa Karepuna AHppiiBHa

2. Kateryna A. Novikova

KBasigikamis: x.10.1.,12.00.08

Imentudikarop ORCID ID: 0000-0001-8646-3441
JoparkoBa indopmamnist:

IloBHe HaliMEeHYBaHHSI IOPHUAHUYHOI 0COOM: HayKOBO-HOCIiHNI IHCTUTYT BUBYEHHS IPOGIIEM

3JI0YMHHOCTI iMeHi akazemika B. B. Cramnca HanioHanbHOI akageMii IpaBOBUX HayK YKpaiHU
Kog, 3a €IPITIOY: 23464860

MicueBHaxo,ereHHﬂ: ByJ. [lymkiHchKa, 6yz. 49, XapkiB, XapkiBcekuii p-H., 61002, Ykpaina
dopma BracHOCTI: JlepxaBHa

Cdepa yIIpaBJIiHHﬂ: HaujonasnbHa akazeMis IpaBOBUX HAyK YKpaiHu

InenTudikarop ROR:

Baacue IlpizBuuie Im's Ilo-6aTbKOBI:

1. €BreeBa [lapuHa [leTpiBHa

2. Daryna P. Yevteyeva

KBasmigikanis: k0.1, c.z., 12.00.08
InenTudgikarop ORCID ID: 0000-0003-0593-1632
JoparkoBa indpopmamist:

ITloBHe HaliMEeHYBaHHSI IOPHUAHUYHOI 0COOM: HayKOBO-IOCiHNI IHCTUTYT BUBYEHHS IPOGIIEM

3JI0YMHHOCTI iMeHi akaziemika B. B. Cramnca HanioHanbHOI akageMii IpaBOBUX HayK YKpaiHU
Kog, 3a €IPITIOY: 23464860

Micue3HaxoaKeHHS: ByJ. [lymkiHceKa, 6yz. 49, Xapkis, XapkiBcekuii p-H., 61002, Ykpaina
dopma BiracHOCTI: lepxasHa

Cdepa yIIpaBJIiHHﬂZ HaujonasnbHa akazeMis IpaBOBUX HAyK YKpaiHU

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZOMOCTi
Biacue IpizBuie Im's ITo-6aThKOBI [amenko Onexcannp OnexkcanipoBuy

TOJIOBH pajgu

Biacue IpizBume Im's I10-6aThbKOBI [Tamenko Onexcanap OyeKcaHAPOBHY

rOJIOBYIOYOTO Ha 3acCiiaHHi



BigmoBigasbHUH 32 MiATOTOBKY

00JIIKOBHX JOKYMEHTIB

PeecTpaTop

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZINIOBiZaJIbHUM 32 peECTpallil0 HAyKOBOIi

OisIIBHOCTI

[ITpamko Cabpie CeiTxeniiBHa

VKpIHTEI

FOpuenko TetsHa AHaToJiiBHA



