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1.V nanomy nucepTaliiHOMY AOCIiI>)KEHH], TPUCBIYEHOMY aHasli3y KPMMiHAIbHOI BiflIOBiNANbHOCTI 32
KpUMiHaJIbHE IPABOINOPYLIEHHS — 4e3€PTUPCTBO 3a CT. 408 KprMiHaIbHOTO KOZEKCy YKpaiHy, 3Mi¥iICHEHO
I'PYHTOBHUI TEOPETHKO-IIPAaBOBUI aHaJIi3 METOA0JIOTIYHYX 3aCa]], BUBYEHHS 1IbOr'0 IPABONOPYIIEHHS y HAyLli
KPUMIHaJILHOTO I1PaBa, a TAKOXK MPAKTHULI MOoro peanisauii. OCHOBHY yBary 30CepeyKEeHO Ha PO3KPUTTI €BOJIIOLL]
HayKOBUX IIiIXO/IiB 4O PO3YMiHHS AE€3€PTUPCTBA SIK KpPUMiHAJIBHOTO SIBUILA, BUSHAYEHH] MOTr0 [IPaBOBOi IPUPOIH,
BUSBJIEHHI CyIIEpEYHOCTEN Yy IPaBO3aCTOCOBHI JisI7IbHOCTI, @ TAKOXX BCTAHOBJIEHHI CUCTEMHOTI'0 B3a€MO3B'S13KY MiX
KpUMiHalIbHO-TIPAaBOBMMM 3aCa/laMU Bif[IOBiJabHOCTI 32 J€3€pTUPCTBO Ta 3MiHaMU B 6€3M1€KOBOMY Ta
BilicbKOBOMY cepenoBulli YKpaiHu, 0co6J1MBO B yMOBax IIOBHOMacIITabHOI 30poiiHOi arpecii. AHasnizyeTbCs
IOKTPHHAJIbHA I103ULLisl yKPaiHChKUX Ta 3apyOi’KHUX HAyKOBLIiB, 1110 CTOCYeThCs NediHilii zesepTupcTsa, 10oro
KPMMIiHOJIOTiYHOI XapaKTePUCTUKH, Kacudikalii popm MposiBy, a TAKOXK KPUTEPIIO BiAMEXYBAaHHS LIbOTO CKIaAy
KPUMIHaJILHOTO NIPABONOPYIIEHHS Bijl CYMIPKHUX, & TAKOXK AUCLUUIUIIHAPHMX Ta aIMiHICTPATUBHUX MPOCTYIIKIB. Y

MEXKaX METOI0JIOTIYHOrO MiAIPYHTS JOCIiIPKEHHS 3aCTOCOBAHO KOMIIEKC CYy4aCHUX HAYKOBUX METOJIiB!



IiaJIEKTUYHOTO — 171 BU3HAYEHHS 3MiH y IPaBOPO3yMiHHI Ie3epPTUPCTBA 3aJI€3KHO Bif MOJIITUYHUX Ta COLiaJIbHO-
IIPABOBUX YMOB; CUCTEMHO-CTPYKTYPHOTO — JI aHaJi3y BHYTPilHbOi s1oriku cT. 408 KK YkpaiHu y B3aeM0O3B'sI13Ky 3
iHmumu HopMmamu Po3zniny XIX «KprmiHaspHi IpaBONOPYLIEHHS IPOTHA BCTAHOBJIEHOTO IOPSAKY HECEHHS
BilICBKOBOI CJIy>kOU (BilICbKOBI KpMMiHAJIbHi IPABOINIOPYIIEHHS)»; IOPiBHSJIBHO-TIPABOBOTO — [1JIs1 BCTAHOBJIEHHS
ocobmBOCTel KpUMiHasizauii Ta neHanisanii Je3epTupcTBa y 3aKOHOIaBCTBAX iHIMNX Jiepskas, 3okpema CIIA, Itanii,
I3painto, [Tosbimi Ta GpaHLii, a TAKOXK Yy KOHTEKCTi MiXKHapOJAHOIO T'yMaHiTapHOro npasa. Takox iCTOPUKO-TIPaBOBUI
METOJI, IKUI 1aB 3MOTY IIPOCTEXXUTH TPaHC(POPMAaLlilo KpMMiHaIBHO-TIPABOBUX MiTXOLiB O OLiHKU A€3€PTUPCTBA Y
BITYM3HAHOMY 3aKOHOIABCTBI — Bify HOpM KpumiHanbHoro kogekey YPCP 1960 poky 1o cyyacHoi pefakuii crarTi
408 KK Vkpainu 2001 poky 3i 3MiHamMu, BHECEHUMHU I1ifi 9ac IpaBoBOi ajanrTallii 10 0CO6JINBOrO IIPAaBOBOTO PEKUMY
BOEHHOTO CTaHy. 3Ha4YHYy yBary IIpUJiJI€eHO aHajli3y 3aKOHOABYOi TEXHIKM YNHHOI pepakuii cT. 408 KK Ykpainy,
BM3HAUYEHO CYNEPEYHOCTi TEPMIHOJIOTIYHOTO XapaKTepy, HEOGHO3HAYHOCTI Y BUBHAUEHHI L[i/IbOBOTO aCIEKTy
Ie3ePTUPCTBA, a CAME «3 METOIO0 YXUJIUTUCS Bif BiliCbKOBOI CIIy>KOW», 30KpeMa, B KOHTEKCTi IOpUANYHOTO
OOIPYHTYBaHHS HasSIBHOCTI YMUCJIy Ta 10r0 CIIPSIMOBAHOCTI. Y polieci JocimKeHHs 3AilicHeHO Bepudikaliito
HayKOBO-IIPaKTMYHOI 6a3H, 1[0 CTOCYEThCS BUNAIKiB 3acTocyBaHHs cT. 408 KK Vkpainu cypamu YkpaiHuy,
IIPOAHAJIi30BaHO TUIIOBI Cy[I0Bi IOMUJIKY, 30KpeMa [Tpo6IeMaTUKy JOBEAEHHS! METU [e3epTUPCTBA, XMOHO]
kBastidikauii 3a cymibkHUMU cTaTTMu (CT.cT. 407, 409, 402 KK Ykpainn) Ta yCKafHEHHS B [IPaBO3aCTOCYBaHHi
yepe3s BiJICyTHICTb €AMHOI CUCTEMMU OLIIHKU «0COOJIMBOrO NEPiony», «60M0BOi 06CTAaHOBKUY», «BUMHEHHS [ill i3
30po€to». 3 oryIsAy Ha KOMIIJIEKCHICTb [1I0CTABJIEHOI METH, CTBOPEHO KOHLENTYaJbHY OCHOBY [1JIs1 TOAA/BLIOrO
$hopMyBaHHS aBTOPCHKOI TPaBOBOi MO3MU1ii 010 MOKJIMBOTO YAOCKOHATIEHHSI KpUMiHAJIIbHOTO 3aKOHOJABCTBA B
YaCTHHI Bif[IOBiZJaJIbHOCTI 32 1€3€PTUPCTBO. 30KPEMA, BCTAHOBJIEHO, IO CyYaCHi MiTXOI BUMAaraloTb yTOUHEHHS
00'eKTUBHOi CTOPOHH CKJIa[ly KpMMiHajbHe TPaBONOPYLIEHHS, AudepeHjialii BiAnoBigaabHOCTI 3a/1€5KHO Bif,
00CTaBMH BYMHEHHS (HASIBHICTb 30pOi, OpraHi3oBaHOi 3MOBU, YMOB BOEHHOTO CTaHy), 4 TAKOXX BUOKPEMJIEHHS
Il€3€pTUPCTBA Y CTPYKTYPi BiIICBKOBUX KPUMiHAJIbHUX [IPABOIIOPYILIEHD SIK OKPEMOI KaTeropii, o Mae 3HaYHUN
BILJIMB Ha HalliOHaJIbHY 6e31eKy, 60M0BY 37aTHICTh 36poiiHux Cui YKpaiHu Ta MOpPajlbHO-TIPaBOBY JUCLIUAILIIHY.
Taxuil nipgxin 0o3BoJIsge 3a0€3MeYnT 6aJaHC MK CyBOPICTIO KpUMiHAIBHOTO TOKAapPaHHs, MOr0 MPEBEHTUBHOIO
METOIO Ta JOTPUMAaHHSM CTaHAAPTIB IPaB JIIOIVHY, 3aKPilJIEHMX Y MDKHapOQHO-TIPABOBUX aKTax. Takox,
3Ba)KalO4M Ha lie, 6yJI0 BCTAaHOBJIEHO BiZICYTHICTh €AMHOrO JOKTPUHAILHOTO MifX0AY O BU3HAYEHHS MTOHSTTS
Ile3€PTUPCTBA Y KPUMiHaJIbHOMY IIpaBi YKpaiHu; BUSBJIEHO CYIIEPEYHOCTI Y popmyoBaHHi 4. 1 ct. 408 KK Vkpainy,
30KpeMma 100 3MiCTy 03HAKU «3 METOIO YXUJIUTHUCS Bif, BilICbKOBOI CIIy>KOU» Ta CKJIQIHOCTI ii JOBEIEHHS;
[IPOaHaJIi30BaHO MPAKTUKY 3acTOCyBaHHs CT. 408 KK YkpaiHu Ta BCTaHOBJIEHO TUIIOBi TOMUJIKU CYJIiB ¥
PO3MEXXYBaHHi [1e3epTUPCTBA 3 iHIIMMH BilCbKOBUMU KPUMiHAJIbHMMU IIPaBONOpyLIeHHsAMHU (cT. cT. 407, 409, 402
KK Vkpainu, Tomo); 4OBeAeHO HEOOXiAHICT HOPMATUBHOIO YTOYHEHHSI IIOHATb «0010Ba OOCTAHOBKA» i «0COOINBUI
nepion» y KoHTeKcTi cT. 408 KK Ykpainu; npoBeneHO MOPiBHJIbHO-TIPABOBUM aHauIi3 3akoHOoAaBCTB CIIIA, Itauii,
[3painto, ®panuii, [Tosbii, SKUH 3aCBiYMB XOPCTKIMUH MigXif N0 Ie3epTUpPCTBa Y KpajHax i3 BUCOKUM piBHEM
MOO6isizanifiHoi roToBHOCTI. Kilto4yoBi cj10Ba: 4,€3epTUPCTBO, BiliCbKOBi KpUMiHAJ/IbHI IPaBIOPYLIEHHS,
BiliCbKOBOCITYK0O0Be1lb, KPUMiHaIbHA Bif[IOBiIaIbHICTh, €3€PTUPCTBO, BOEHHUN CTaH, 6010Ba 0GCTaHOBKA,

MoO6isi3allis, HallioHajabHa Oe3reKa.

2. In this dissertation study, devoted to the analysis of criminal liability for the crime of desertion, provided for by
Article 408 of the Criminal Code of Ukraine, a thorough theoretical and legal analysis of the methodological
principles of studying this offense in the science of criminal law, as well as the practice of its implementation, has
been carried out. The main attention in the section is focused on revealing the evolution of scientific approaches
to understanding desertion as a criminal phenomenon, determining its legal nature, identifying contradictions in
law enforcement activities, as well as establishing a systemic relationship between the criminal and legal principles
of liability for desertion and changes in the security and military environment of Ukraine, especially in conditions
of full-scale armed aggression. The doctrinal position of Ukrainian and foreign scholars is analyzed regarding the
definition of desertion, its criminological characteristics, classification of forms of manifestation, as well as the
criterion for distinguishing this element of the crime from related disciplinary and administrative offenses. Within
the methodological basis of the study, a set of modern scientific methods was applied: dialectical - to determine



changes in the legal understanding of desertion depending on political and socio-legal conditions; systemic-
structural - to analyze the internal logic of Article 408 of the Criminal Code of Ukraine in connection with other
norms of Section XIX "Criminal offenses against the established procedure for performing military service (military
criminal offenses)"; comparative law - to establish the features of criminalization and enalization of desertion in
the legislation of other states, in particular the USA, Italy, Israel, Poland and France, as well as in the context of
international humanitarian law. The historical and legal method was also used, which made it possible to trace the
transformation of criminal-legal approaches to the assessment of desertion in domestic legislation - from the
norms of the Criminal Code of the Ukrainian SSR of 1960 to the modern version of Article 408 of the Criminal Code
of Ukraine of 2001 with changes made during the legal adaptation to martial law. Significant attention was paid to
the analysis of the legislative technique of the current version of Article 408 of the Criminal Code of Ukraine,
terminological contradictions and ambiguities in determining the target aspect of desertion were identified,
namely "for the purpose of evading military service", in particular, in the context of the legal justification of the
presence of intent and its direction. In the process of research, the scientific and practical basis was verified
regarding the cases of application of Article 408 of the Criminal Code of Ukraine by the courts of Ukraine, typical
judicial errors were analyzed, in particular, the issues of proving the purpose of desertion, incorrect qualification
under related articles (407, 409, 402 of the Criminal Code of Ukraine) and complications in law enforcement due to
the lack of a unified system for assessing the "special period”, "combat situation”, "committing actions with
weapons". Given the complexity of the goal, a conceptual basis was created for the further formation of the
author's legal position on the possible improvement of criminal legislation in terms of liability for ertion. In
particular, it has been established that modern approaches require clarification of the objective aspect of the
crime, differentiation of responsibility depending on the circumstances of the commission (the presence of
weapons, organized conspiracy, martial law conditions), as well as the isolation of desertion in the structure of war
crimes as a separate category, which has a significant impact on national security, the combat capability of the
Armed Forces of Ukraine and moral and legal discipline. Such an approach allows ensuring a balance between the
severity of criminal punishment, its preventive purpose and compliance with human rights standards enshrined in
international legal acts. Keywords: desertion, criminal liability, war crimes, Criminal Code of Ukraine, combat
situation, qualification, mobilization, serviceman, evasion, punishment, martial law, law enforcement, national
security, improvement of legislation.
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