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2. School of Legal Realism and the Possibility of Using its Achievements in National Jurisprudence

Pedepar:

1.V npucepranii ocnigpKeHO IepefyMOBA BUHUKHEHHS 1 PO3BUTKY aME€PUKAHCBHKOI Ta CKaHJIMHABCHKO]I Te€Uill KON
IIpaBOBOro peasizmy. [IpoBeneHo aHasi3 ¢innocodCcbKO-IIPaBOBOTO SIBUILA «[IPABOBA PEAIbHICTb» Y CBITJIi Pi3HUX
niaxoiB ¢iocodChKUX Ta MPAaBOBUX KOHLEILIN, B TOMY YMCJIi IKOJIU [IPABOBOTO peani3my. 31ilicCHEHO
TEOpPETHUYHE y3arajbHEHHS ifel GyHAaTOPiB KON MPABOBOTO peasli3My, BUOKPEMJIEHO CIIJIbHI TA BiAMiHHI O3HaK1
aMEepPUKaHChKOI Ta CKaHJIMHABCHKOI T€4ill KOJU. [JOCiI>KEHO BIUIMB BUCHOBKIB [IPABOBUX PEAJIICTIiB Ha
(opMyBaHHS Ta PO3BUTOK TeOpii IOpuAMYHOI aprymeHTalii. ¥ nuceprauii mpoaHanisoBaHO KOHLIEMNIii
OCHOBOIIOJIOXHUKIB Ta MOCJiJOBHUKIB IIKOJIY ITPABOBOTO peasi3aMy, CIIPSIMOBaHi Ha IEPEOCMUCIIEHHSI OCHOBHUX
(daxTopiB, SIKi MalIOTb BpaXxOBYBaTUCh IIpu GOPMYJIIOBAHHI IOPUANYHOI aprymeHTalii cyaasamu. [IpocTeskeHo mILsX,
BUOYI0BaHUI LIKOJIOKO IPABOBOIO peasiaMy, Ta MpobaeMaTrKa, sika NoTpedyBasa BUPIlIeHHs [J1s1 I€PEOCMUCIIEHHS
(eHOMEHa Cy[I0BOI IPaBOTBOPYOCTI — BiJi MEXaHIYHOI IOPUCIIPYEHLIi 10 MUCTELTBA MOOYI0BY IOPUANYHOL
aprymenrauii. Kpim Toro, y nucepratii pO3KpMBaKOTLCS HAIPSIMU BLOCKOHAJIEHHS! METOL0JIOTII Ta METOAMKA

BUKJIQJIaHHS y BUIIUX HABYAJIPHUX IOPUINYHUX 3aKJIaJaX Y CBITJIi 300y TKIB LIKOJIU [IPABOBOTO peasli3my.



JocCiIKeHO MOKJIMBICTb Ta HEOOXiIHICTh BUKOPUCTAHHS BUCHOBKIB LIKOJIA TPABOBOTO Peasli3My [1JIs MOJINIIEHHS
npaBocys B YKpaiHi, 30Kpema, 115 IIo[I0JIaHHs HagMipHOro (popmMastisamy B CY[OBil apryMeHTalii BITUN3HAHUX
Cy[IiB, WJsIXOM (POPMYJIIOBAHHS apryMeHTallii, HAG/IM>KeHOI 10 )KUTTEBUX peajliil, 3 pO3CTaBAEHHSIM BOKJIMBUAX
aKLIEHTIB Ha JeTaJbHOMY, a He (POPMaJIbHOMY aHaJi3i (paKTiB CIIpaBU Ta HOPM IIPaBa, SIKi MAIOTh OYTH 3aCTOCOBAHI.
BusHaveHo i1 npoaHali30BaHO HaJ0AHHSI aMEPUKAHChKOI Ta CKAHIMHABCHKO]I T€Uill KOJIM IIPABOBOTO Peali3My, sIKi
MOXXyTb OYTU BUKOPUCTAHI 3 METOIO MiIBULIIEHHSI SIKOCTi IOPUANYHOI OCBITH Ta HAGIVDKEHHS ii 0 IOpUIUYHO]

IIPaKTUKU.

2. The thesis (in the form of a dissertation) discloses the analysis of the preconditions of the emergence and
development of the American and Scandinavian movements of the School of Legal Realism. The origins of ideas
and conceptual bases of the school founders are analyzed in the research. The development of civil society, the
spiritual situation, and socio-political events that took place in the late 19th - early 20th century led to new
phenomena, needs and demands of a society, which have not been reflected in the previously established concepts
of legal thinking. Fundamental ideas of legal positivism have not satisfied anymore the demands of a society that
reflects on the refusal to recognize the central role of the state, which had been considered to be endowed with
the exclusive power of lawmaking that narrowed down to the rulemaking. The positions of philosophers and
lawyers come together to the idea that a person stands in the center of legal reality, his /her needs, interests that
cannot be ignored. In this period, the school of legal realism begins to develop. There are two movements of the
School in history: Scandinavian and American. There were other conceptual differences between these two
movements, except for the geographical. While the founders of American legal realism were legal practitioners
who were trying to establish ways to counteract mechanical jurisprudence in the legal proceedings, the
Scandinavian movement was developed by philosophers who took steps to comprehend the essence of legal
reality. The thesis focuses on the fundamentals of both movements by analyzing the core ideas of the school’s
founders. The analysis of the history and the founders of American and Scandinavian legal realism’ fundamental
ideas demonstrates that the school made significant impact on the development of legal thought both in
continental and Anglo-Saxon legal systems. The determined core accents and arguments of legal realists of the
American movement comprise the essentiality to bring legal theory and practice closer to social reality, which
constitutes the living part of law; to analyze the interdisciplinary relations in jurisprudence and the influence of
irrational elements on the process of legal perception, especially when judges decide cases. Among the researched
fundamental ideas of the Scandinavian movement of legal realism, the following are highlighted: determination of
the human psychology as the main source of law; comprehension of jurisprudence as the empirical science; denial
of the existence of any manifestations of metaphysical phenomena in jurisprudence. The theoretical generalization
of basic ideas of the school of legal realism’ founders is carried out through the thesis. The common and
distinguishing features of the American and Scandinavian movement are derived.
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