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2. Civil proceedings in cases of granting permission to enforce the decisions of arbitration courts

Pedepar:

1. luceprauiiine NOCHiIKEHHS IPUCBSYEHE IPOBAIPKEHHIO Y CIIpaBax PO HaJAHHS O3BOJY HAa IPUMYCOBE
BUKOHAHHS PillleHb TPETEMCHKUX CYiB. JJOCIIiI)KEHO reHEe3UC IPUMYCOBOI'O BUKOHAHHS PillleHHS TPETEHCHKOTO
cyny. OnycaHna nmpaBoBa IIpUPOJIA BKa3aHOTO BUAY IIPOBaIKEHHS. OXapaKTepr30BaHO MIPOLECYaJbHUN CTaTyC
YYaCHUKIB CIIpaBy PO BMJa4y BUKOHABYOIO JINCTA HA PIllIEHHS TPETENCHKOro Ccyay. 3AiiCHEHO aHaIli3
ITIOBHOBKEHbB CYyJly HA CTAMIiSIX BiAKPUTTS IPOBAMKEHHS y CIIPaBi Ta po3IJIsiLy ClIpaBu O CcyTi. HaykoBa HOBU3HA
IYCcepTalifiHOi poOOTH MOJISITae B TOMY, 1IJ0 BOHA € NEPIIMM B YKpaiHi KOMIIJIEKCHUM JOCJIiIPKEHHSIM LIUBiJIbHOTO
CyZIOYMHCTBA Yy CIIpaBax Npo HaJlaHHS J03BOJIy Ha IPUMYCOBE BUKOHAHHS PillleHb TPETENChKUX CYiB. Y po6OTi
Briepuie chopMyJIbOBAHO €IMHUN KOHLENTYaIbHUH MiIXiT, 1O PO3yMiHHS ITPOBAI>KEHHSI PO HAZAHHS JO3BOJY Ha
IIPUMYCOBE BUKOHAHHS PillleHHS TPETENCHKOrO CYLy K CAMOCTIMHOIO CIIPOILEHOr0 BUAY HEIIO30BHOIO LIUBIJILHOTO
CyJIOUYMHCTBA B aNeJIALitHOMY CyAi 3arajabHOi I0PUCOUKILi, B IOPSIKY SKOT'O PO3IJISIAAIOTHCS CIIPaBU PO
BCTAHOBJIEHHS Mi/ICTaB AJ1s1 BUJa4yi BUKOHABUOTO JIMCTA HAa IPUMYCOBE BUKOHAHHS PillleHHS TPETENHCHKOTO CYLy.

CopouleHicTs IMBIJIBHOI NpoLecyasbHOi GOPMHU B MeXXax IIPOBAIKEHHS [P0 HaJlaHHS [103BOJIy Ha IPUMYCOBE



BUKOHAHHSI PillleHHS] TPETE!CHKOT0 Cyly ITPOSIBJISIETHCS B OCOOIMBOMY: CYO'€KTi 3BEpHEHHSI (CTOPOHA TPETENCHKOTrO
PO3IJISIAY, HAa KOPUCTD SKOi Take pillleHHs MPUNHSATO); GopMi 3BepHEHHS (3as1Ba [IPO BUIaYy BUKOHABYOTO JIMCTA Ha
[IPYMYCOBE BUKOHAHHS PillleHHS TPETENUCHKOrO CYLy € €IVHUM BUJIOM 3a51BY, IKOIO iHILIIOEThCA ITPOBAIIKEHHS, 1O
He MICTUTb CepeJ, CBOIX PEKBi3UTiB iHPopMallii oAo MiACTaB 3BEPHEHHS 3aBHMKA 0 CyJly 3arajbHOi IOPUCAUKILiI);
iHCTaHLIMHIN I0PUCOMKLII (3a5Ba PO3IJIIAETLCS ANEJSILIAHUM CyIOM SIK CyJIOM MEPINO] iHCTaHIIiI), TEPUTOpiajIbHil
I0pUCIUKLII (3a51Ba PO3IJISIIAETHCS CYIOM 32 MicClleM TPeTeNChKOro PO3IJIsly); CKOPOUEHUX CTPOKax po3risny (15
IHiB 3 MOMEHTY HaJIXO/I>)KEHHSI 3as1BU [IO CYAly); HEMOXJIMBOCTI 3aCTOCYBaHHS HU3KYU IIPOLIECYAJIbHUX iHCTUTYTIB
(30xpema, Mpr3HaYeHHS eKCIIePTU3Y, 3ab6e3edyeHHs I030BY UM [10Ka3iB TOIO). 3alIPOIIOHOBAHO BIACHUN
nediHiTUBHUI anlapaT i BUBHaY€HO IIPaBOBUM CTATyC YYaCHUKIB CIIpaBU PO HaJlaHHS [103BOJIy Ha [IPUMYCOBE
BMKOHAHHSI pillleHHSI TPETENChKOro Cyy, BU3HAU€HUX Y 4. 5 cT. 42 LITIK Ykpainu. Tak, 000B'S1I3KOBUMU Y4aCHUKaMU
CIIpaBU IIPO HAJIAaHH [JO3BOJIY Ha IPUMYCOBE BUKOHAHHS PillleHHS TPETEMChKOTO CYAY € 3asIBHUK Ta OOP>KHUK.
daxynbTaTUBHMM YYaCHUKOM TaKOi CIIPAaBU MOXKe OyTH 0c006a, sIKa He 6pajia yyacTi y TpeTeiiCbKOMY PO3IJIsifi, K10
TpeTeiChbKUi CyJ, BUPILIUB NUTAaHHS IO ii TpaBa Ta 000B’s13KU. BUXOsA4YM 3 IPUHIMIY AUCTIO3UTHUBHOCTI,
apryMeHTOBaHO HEOOXiIHICTb BHECEHHS 3MiH J10 cT. 485 LITIK VkpaiHu Ta 3aKkpirsieHHs y Hill TAKUX ClleLliaIbHUX
IIpaB 3asBHMKA SIK: IPABO Ha BiIMOBY Bifl [I0JAaHOI HUM 3as1BY IIPO BUJa4y BUKOHABYOI'O JIUCTA HA IPUMYCOBE
BMKOHAaHHS pillleHHsI TPETeNChKOro Cyy; I1paBo OJaTy KJIOTIOTaHHS PO 3aJIMIIeHHs 6€3 po3IJsay NOJaHOI HUM
3asBU [IPO BUIaYy BUKOHABYOTO JIMCTA HA ITPMMYCOBE BUKOHAHHS PilleHHS TPETEMCHKOro CyAy. 3a3Ha4€HO, 10
CIIELIiaJIbHOIO MiJICTABOIO M1 3y[IMHEHHS IPOBAI)KEHHS Y CIIPaBi 3a 3as1BOIO IIPO BMa4y BUKOHABYOTrO JIUCTA HA
pillleHHs TPETENCHKOTO CYly € HEMOXKJIMBICTb PO3IJIAAY Lii€l CripaBy [0 BUPIlIEHHS CIIPABU 1040 CKaCyBaHHS
pillIeHHs TPETEeIChKOro CyAy, PO IPMMYyCOBE BUKOHAHHS MOT0 IPOCUTD Y CBOI 3as1Bi 3a4BHUK. OOIPYHTOBaHO
HEMOJKJIMBICTb 3aCTOCYBaHHSI 10 PO3IJISIAY 3asBU [P0 BUAAYy BUKOHABYOTO JIMCTA HA PillleHHS] TPETENCHKOTO CyLy
3arajlbHUX MiJICTaB [71s1 3y[IMHEHHS IPOBAIKEHHs y crpasi (cT. 251, 252 LITIK Ykpainu), kpim mifgcrasy,
nepeno6adeHoi 1. 1 4. 1 ct. 251 LTIK Ykpainu. 3anpornoHoBaHO 3aKPilUTH TaKi 4OLATKOBI MiflcTaBU JJ1s BiIMOBU Yy
BUJIa4i BAKOHABYOr'O JIMCTA HAa IPUMYCOBE BUKOHAHHS PilllEeHHS TPETENCHKOTO Cyly, BHICIIM BiAIIOBiIHI 3MiHU 10 Y.
1 cr. 486 LITIK Ykpainuy, a came: 1) «cTopoHa He 6yJia HaJeXXHUMM YMHOM IIOBiIOMJIEHA [P0 0OpaHHs (IPU3HAYEHHS)
TpPeTenCchbKOro(1x) CyZi(B) 4 Mpo Aary, yac i Miclie TpeTerchbKoro posrisigy abo 3 iHIKX [I0BaKHUX IPUYMH He
MOTIJIa HaIaTU TPETeNChbKOMY CYLy CBOI ITOSICHEHHS»; 2) «PillleHHs TPETeNChKOro Cyly BUKOHaHe. SIKIO0 pillleHHs
TPEeTENChKOTo Cyly BUKOHaHe YaCTKOBO, TO Y BUJIa4yi BUKOHABUYOTO JINCTA MOXKE OYTH BiZIMOBJIEHO JIMILIE B YACTHHI
pilleHHs, o B’Ke BUKOHAaHA GOPXKHUKOM». BcTaHOBIEHO, o HOpMU CT. 353, 487 LITTK Vkpainu nepen6adaoTh
MO>KJIUBICTb aleJISALiTHOTO OCKAapKEHHS YXBaJy IIPO BiIMOBY Y BUJa4i BUKOHABYOTO JIMCTA HA IPUMYCOBE
BUKOHaAHHS PillIEHHS TPETENCHKOTO Ccyay. BogHo4ac, 0CKap>KeHHS B alleJIALiHOMY MTOPSAIKY YXBJIU IIPO BULAYY
BMKOHABYOTO JIUCTA Ha PillleHHSI TPETENCHKOTO Cyly HOPMAaTUBHO He nepenbdadeHo. Hafana KpUTUYHA OLIiHKA
TaKOMY HOPMaTUBHOMY ()OPMYJIIOBAHHIO, OCKIJIbKY MOXKJIMBICTb alleJIsILiIiHOrO OCKapKeHHS! yXBaJlU ITPO BUAAYY
BMKOHABYOTO JINCTA Ha PillleHHS TPETENChKOro Cyly € HEOOXiHOI0 YMOBOIO 3a6e3Ie4eHHs IIpaB 60p>KHUKA B

HpOBaII,)KeHHi IIPO HaJaHHA JO3BOJIY Ha BUKOHAHHS piIIIeHHH TpeTefICbKOI‘O cyay.

2. The dissertation is devoted to the proceedings in cases of granting permission for enforcement of decisions of
arbitration courts. The genesis of enforcement of the court of arbitration decision was studied. The legal nature of
the specified type of proceedings is described. The procedural status of the participants in the case on the
issuance of a writ of execution on the decision of the arbitration court was described. The powers of the court at
the stages of opening proceedings and consideration of the case merits were analyzed. The scientific novelty of
the dissertation is that it is the first in Ukraine comprehensive study of civil proceedings in cases of granting
permission to enforce the decisions of arbitration courts. For the first time in the dissertation was formulated a
unified conceptual approach to understanding the procedure for granting permission to enforce the decision of
the arbitration court as an independent simplified type of non-litigious civil proceedings in the Court of Appeal of
general jurisdiction, which considers cases of establishing grounds for enforcement the court of arbitration
decisions. Simplification of the civil procedural form within the proceedings on granting permission to enforce the
decision of the court of arbitration is in the following: the subject of the appeal (the party to the arbitration
proceedings in whose favor such decision was made); the form of the appeal (application for issuance of a writ of



execution for enforcement of the decision of the arbitration court is the only type of application initiating the
proceedings, which does not contain among its details information on the grounds of the applicant's appeal to the
court of general jurisdiction); instance jurisdiction (the application is considered by the appellate court as a court
of first instance), territorial jurisdiction (the application is considered by the court at the place of arbitration);
shortened terms of consideration (15 days from the moment of receipt of the application in court); the
impossibility of applying a number of procedural institutions (in particular, the appointment of expertise, securing
a claim or evidence, etc.). Author suggested her own definitive apparatus and defined the legal status of
participants of a case on granting of the permission for compulsory execution of the decision of arbitration court
defined in part 5 Article 42 of the Civil Procedural Code of Ukraine. Thus, the obligatory participants in the case of
granting permission to enforce the decision of the arbitration court are the applicant and the debtor. Bearing in
mind the principle of dispositiveness, the need to amend Article 485 of the Civil Procedural Code of Ukraine and
fixing in this article special rights of the applicant such as: the right to refuse the application submitted by him for
the issuance of a writ of execution for enforcement of the decision of the arbitration court; the right to file a
petition to leave without consideration the application submitted by him for the issuance of a writ of execution for
the enforcement of the decision of the court of arbitration. It is noted that a special ground for suspending the
proceedings on the application for a writ of execution on the decision of the court of arbitration is the
impossibility of considering this case before resolving the case on cancellation of the arbitral award, the applicant
requests enforcement in his application. The impossibility of applying to the application for the issuance of a writ
of execution on the decision of the arbitration court general grounds for suspension of the proceedings (Articles
251, 252 of the Civil Procedural Code of Ukraine) except for the grounds provided for in paragraph 1 of Part 1 of
Article 251 of the Civil Procedural Code of Ukraine. Author suggested foreseeing the following additional grounds
for refusing to issue a writ of execution for the enforcement of the decision of the court of arbitration, by making
appropriate changes to part 1 of article 486 of the Civil Procedural Code of Ukraine, in particular: 1) «the party was
not duly notified of the election (appointment) of the arbitration court or the date, time and place of the
arbitration or for other valid reasons could not provide the arbitration court with its explanations»; 2) «the
decision of the arbitration court is executed». If the decision of the arbitration court is partially executed, the
issuance of a writ of execution may be denied only in the part of the decision that has already been executed by
the debtor. It was established that the rules of articles 353, 487 of the Civil Procedural Code of Ukraine provide for
the possibility of appeal against the decision to refuse to issue a writ of execution for enforcement of the decision
of the arbitration court. At the same time, the appeal against the decision to issue a writ of execution against the
decision of the arbitration court is not provided by law.
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