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Pedepar:

1. Inceprariito NpUCBsIY€HO POPMYBAHHIO LIi/IiCHOI IOKTPMHU O3UTUBHUX 3000B's13aHb JepKaBu y chepi npas

JIIOAVHY B YMOBAaX MUPHOTO 4acy i Ha[I3BUYANHOI CYCIiNIbHOI He6e3eKU 3 ypaxyBaHHSIM IPUHLNIIIB i MigXO0/iB

€BPOIIENCHKOTO IIPaBa MPas JIIYHY, @ TAKOXX OKPECJIEHHIO IIJIAXIB iX BIPOBaIP)KEHHS Y BHYTPIlIHIN ITPAaBONOPSIOK.

Ha mimcTaBi HOBITHIX METOLOJIOTIYHUX OPIEHTUPIB Ta MiAXOMIB 0 PO3YMiHHS IIPaB JIIOAVHA BUSHAYEHO TUIU 1

0Cc06MBOCTi 3060B's13aHb Aep>KaBu y cepi pas JIIOANMHN, PO3KPUTO HAl[iOHaIbHI IIPABOBi PAMKY BUKOHAHHSI TAKMX

3000B’s13aHb 11 YMOBH 37iMICHEHHSI CYLOBOIO KOHTPOJIIO 32 IX TOTPUMAaHHSM Ha HallioOHAJIbHOMY PiBHI 3 OKDEMUM
(OoKyCcOM Ha KOHCTUTYILIiHIi I0pucpyienIii. 3alipornoHOBaHO KaTeropiajJbHUA psif, i BU3HAYEHO OCHOBHI eTanu
(opMyBaHHS I €JIEMEHTU JOKTPUHU MIO3UTHUBHUX 3000B'SI3aHb AEP>KaBU y cepi IpaB JIIOAUHHI, PO3KPUTO ix
PO3yMiHHS 11 0COOJIMBY IIPHUPOAY, OKPECITIEHO 3MiCT, 0OCST Ta MEXi TaKUX 3000B’13aHb 3 ypaxyBaHHIM CBOOOAU

PO3CyLly IepsKaBH, a TaKOX PO3TJISHYTO iX TUIMH, 0 KOHCOJITYIOTh iX PO3MAITT$, Ta CTPYKTYPY, SIKa BU3HAYAE



0COOGJIMBOCTI 3aCTOCYBaHHS 10 HUX TECTY Ha MPOMNOPLiNHICTb. [IpecTaBIeHO KOMIIJIEKCHUM CUCTEMAaTU30BaHUI
BUKJIaJl KOHKPETHHUX [TO3UTUBHUX OOOB'SI3KiB E€P>KaBU CTOCOBHO OCHOBOIIOJIOKHUX IIPaB i cBOOO], 3 ypaxyBaHHIM
CTaJIOi IPAKTHUKY €BPONEVICHKOrO CyAy 3 IIPaB JIIOAVHU 1 y3arajabHEHO BiJ[TOBiZJHi €BPOIIEMCHKI CTAaHAAPTH
MO3UTHUBHUX 3060B'13aHb. Jl0BEIeHO €JHICTh MPUHIMIIB i MiIXOiB 10 MO3UTUBHUX 3000B13aHb IeP>KaB B yMOBaX
MUPHOTO 4acy i CyCIiJIbHOI HeOe3MeKH, 10 3aTPOJKye KUTTIO Hallii 3 ypaxyBaHHSIM eKCTpaTepuTOopianbHOi Aii mpasa
IIpaB JIIOJMHY Ta NPUIYCTUMUX Jieporalliil. 3aliporoHOBaHO TUIIOJIOTi3allil0 TaKUX 3000B’s13aHb Y CUTYaLlisIxX

30pOIHOr0 KOHQJIIKTY Ta TUMYACOBOi OKyMalLii.

2. The dissertation is devoted to elaboration of holistic doctrine of a state's human rights positive obligations in the
context of peacetime and public emergency based on principles and approaches of European human rights law, as
well as defining the ways of its introduction to domestic legal order. Based on modern research methodology the
types and peculiarities of a state's human rights obligations are defined; national legal framework for
implementation of such obligations is assessed as well as conditions for exercising judicial control over their
application with a special focus on constitutional jurisprudence are indicated. It's stated that the UN human rights
treaties monitoring bodies which serve as the most authoritative source of interpretation of human rights
provisions consider that each state has a duty to respect, to protect and to fulfil (implement) human rights. The
“obligation to respect” requires the state’s organs and agents not to commit violations themselves; the “obligation
to protect” requires the state to protect the owners of rights against interference by third parties and to punish
the perpetrators; the “obligation to implement” calls for specific positive measures, including legislative, judicial,
administrative or educative measures, to give full realisation and full effect to the right. European human rights
protection system has opted for a simpler, two-pronged approach, dividing states’ obligations into two categories:
negative obligations and positive obligations. While the negative obligations regarding human rights involve not
interfering with their enjoyment, the prime characteristic of positive obligations is that they in practice require
national authorities to take the necessary measures to safeguard a right, more precisely, to adopt reasonable and
suitable measures to protect the rights of the individual. A comprehensive analysis of the scope and the general
and detailed content of a state’s positive duties concerning particular human rights and fundamental freedoms is
presented. It covers well-established case law of the European Court of Human Rights as a result of dynamic and
evolutionary interpretation of the European Convention on Human Rights and the corresponding European
standards of such obligations which are to be applied by the courts of Ukraine as the source of law. The findings of
the study allow to clarify the limits and key basics of the positive obligations that reveal their essence and
distinctive nature as well as their types and specific disjunctive structure in the view of the proportionality test and
the margin of appreciation doctrine. The issue of applicability of human rights law in situations of armed conflict
and occupation as well as its relationship and interaction with international humanitarian law is assessed
considering the legal grounds and requirements to lawful derogations and conditions of extraterritorial effect of
human right obligations. The scope and nature of a state positive obligations in situations of armed conflict and
effects of hostilities as well as temporarily loss of control over part of its territory are described. It's proven that
nowadays universal and European approaches to the concept of human rights obligations of a state as well as the
standards of its implementation in the peacetime and in time of war and other public emergency threatening the
life of the nation become interdependent and interrelated. Such tendency promotes better implementation of such
obligations on domestic level. The states shall guarantee human rights within their national legal order in
accordance with their international obligations, although they have certain margin of appreciation in choosing the
relevant means and ways of actions. The results of the study should be considered in course of development of
national strategies and plans in the field of human rights and further integration of the positive obligations concept
into the constitutional doctrine of Ukraine.
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