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Pedepar:

1. Inceprais € nepuoo B YKpaiHi kBasiikaliliHo0 HayKOBOIO IIPaLelo, B SIKiil Ha MifCTaBi KOMILJIEKCHOTO
IOCJiIKEHHS po3p006JIeHO KOHLEIIiI0 3a0€3I1e4YeHHs Y KPUMiHaJIbHOMY IIPOBAKEHHI IIPaB 0Cib, sIKi CTpaXXaaloTh
Ha [ICUXIiYHi PO3J1afy, Ta HaJJaHO HAaYKOBO OOI'PYHTOBAHI NIPONO3Ullii, CIPSIMOBaHi Ha BI,OCKOHAJIEHHSI YUHHOTO
KPUMIHaJILHOTO IIPOLIECYaIbHOTO 3aKOHOIABCTBA YKPAiHM 1 IPaBO3aCTOCOBHOI MPAKTUKMU. Y NEPIIOMY PO3Aii
Iyceprallii po3rysiHyTO TEOPETUKONPUKIAAHI OCHOBU 3a0€3I1eUeHHs y KpUMiHaJIbHOMY IIPOBAIKEHHI NpaB ocib, sKi
CTPaXIAI0Th Ha IICUXi4Hi PO371aAy. PO3KPUTO NICUXIUYHUI PO3J1a, K IOPUANYHNNA (PAKT Y HOPMATUBHOMY aCIIeKTi
(3aKxoHOZABYa MOZEJb SIBUIIA Y OOCTABUHMU, OJHI€I0 3 0O3HAK SIKOi € MOXKJIMBICTh CIIPUYMHEHHS IOPUIUYHUX
HaCJIiAKiB) Ta GakTMYHOMY aclleKTi (peasibHe sBUILEe Y4 06CTaBUHA, 10 HACTae B JilicHOCTi). IlinTBepaskeHo
HETIOCJIiIOBHE BXXMBAHHA TEPMIHOJIOTI 1715 MO3HAYEHH PO3J1aJiB IICMXIYHOI OisJIbHOCTI B MIPKHAPOJHOMY Ta
HalliOHAJILHOMY 3aKOHOZABCTBI. [1ifTpMMaHo MPOIo3unLio WOA0 3aMiHU Y KPMMIHAJIbBHOMY Ta KPMMiHAJIbHOMY

IIpoliecyajJbHOMY 3aKOHI TEPMIHIB «IICHMXi4Ha XBOPOOa» i «IICuXiuHe 3aXBOPIOBAHHS» Ha OiJbIll KOPEKTHY Ta



HECTUIMATM3aLiMHY KaTErOPilo «IICUXIYHMI po3ian». CTPYKTyPOBAHO HAIIPSAMKHU BIUIUBY IICUXIYHOTO PO3JIafy SIK
I0puAnYHOro $akTy Ha MpolLecyaJbHUN CTaTyC yYaCHUKA KPUMiHAIBHOTO IIPOBAIKeHHS (IpaBoCy6’ eKTHUH,
npoleaypHui, okasosui). Y nucepralii KOMIIJIEKCHO AOCII)KEHO HAlIPSIMKU BI,OCKOHAJIEHHS HOPMaTHUBHOI
perjameHTalii y KpUMiHaJIbHOMY [TPOBA/I>)KE€HH] TPOLIECYaJIbHOTO CTATyCy OCi0, SIKi CTPaXIal0Th Ha ICUXiYHi
po3JIazy, y KOHTEKCTi MDKHApOIHUX CTaHIAPTIB, 3apyOi’KHOTO IOCBiAy Ta 3aKOHOJIaBYMX TEHIEHLiN. PO3rIsSHYTO
€JIEeMEeHTH NPOoLleCcyabHOKOMIIEHCATOPHOTO MeXaHi3My, CIIpSIMOBAHOTO Ha 3ab6e3le4eHHs 3aca/iu PiBHOCTI Iepes
3aKOHOM i CyJJOM Y KpUMiHa/JIbHUX NPOBAIKEHHSX 32 YYaCTIO 0COOH, SIKi CTpaXK/ae Ha IICUXIYHi po3nagyu —
3aIy4eHHS 3aXMCHMKA, 3aKOHHOTO NIPEeJCTaBHUKA, TPEICTaBHUKA, CIeLiaicTa y raaysi IcuxoJiorii abo neuxiatpii 1o
y4acTi y rpoLecyalbHUX Oisgx. ADTyMEHTOBaHO, 1110 000B’sI3KOBA y4aCTh 3aXMCHUKA Y IIPOBaKEeHHI 3a y4acTio Ocio,
Ki CTpaX/Aal0Th HA IICUXiYHI PO371aAu (SKILO 3 iHIIMX IPUYMH Y4aCTb 3aXMCHUKA HE € 000BSI3KOBOIO) Mae OyTU
3a0e3ne4eHa 3 MOMEHTY MOBiJOMJIEHHS IIPO Mil03PY 32 HAsIBHOCTI JAHUX, 1[0 MOXYTb CBiIYMTH NPO ii
HEOCYIHiCTb/00MEe>KeHy OCyIHiCTb. [JoBEZeHO, 110 y9aCTh 3aKOHHOTO IIPEJICTaBHUKA € 0O0BI3KOBOIO y Pasi, IKIO:
a) ocoba BU3HaHA Helie34aTHO0 Y1 0OMEXKEHO Jie3[1aTHOI0; 6) 0coba BHACIIIOK HAasIBHOTO [ICUXIYHOTO po3Jany He
3/1aTHA [TIOBHOIO MipOI0 peasli3yBaTy CBOi IIPaBa; B) BiTHOCHO 0COOU 3[IiiICHIOETbCSI IPOBAKEHHS 1070
3actocyBaHHs [13MX. O6rpyHTOBaHO MO3UILLiI0 PO OGOB'SI3KOBY Y4aCTh CIieljjanicTa (Icruxosora abo rncuxiatpa) y
IpolecyasbHil Aii 3a y4acTio 0coby, sKa CTPaKIae Ha IICUXIuHI po3jiaay, o CIIpSIMOBaHa Ha 3a0e31e4eHHs [IpaB
ocobu, peasnizallis SKuX y cuiy ii ICUXi4YHOro cTaHy 06'€KTUBHO YCKJIAJHEHa, Ta MiiBUILEHHS €(PeKTUBHOCTI
IIpOLIECYaIbHOI Iil. Y gpyroMy po3zini gucepralii JOCHiIKeHO 0COOINBOCTI JOCYA0BOTr0O IPOBAMIKEHHS, B SIKOMY
6epyTb y4acTh 0Cc0o0OU, SIKi CTPaKIAIOTh Ha NcuxivHi posnany. KnacudikoBaHo ob6ctaBuHM, O HAIEXKATh 10
CIIeliaJIbHOTO IIpeIMeTa JOKa3yBaHHS Y KpUMiHAJIbHOMY ITPOBAKEHHI 1[040 3acTocyBaHHs [I13MX, Ha 1Bi rpynu 3a
KpUTEpieM, SIKUI BUIJIMBAE i3 FOJIOBHOTO (PAKTy 3arajbHOro MpeJMeTa JoKa3yBaHHS: 1) 00CTaBUHY, [10Bs13aHi i3
CyCHiIbHO He6e3MeYyHuM JisTHHSAM ab0 KpUMiHaJIbHUM [TPAaBONIOPYIIEHHSIM; 2) 06CTaBUHY, TIOB'I3aHi i3 0c06010, sIka
BUYMHMJIA CYCIIJIbHO Hebe3neyvHe NisHHS ab0 KpUMiHajlbHe [IPaBONOPYIIeHHs. Y MeXXax KOKHOI IpyIy poBeJeHo
IeTajibHe JOCJiJKeHHS 00CTaBUH, sIKi BXOJSTb IO TAaKOTO IIpeJMeTa JoKazyBaHHS Ta BUCJIOBJIEHO IIPOINO3ULLii 111070
BJIOCKOHAJIEHHS 1OT0 HOPMATHUBHOI perjiaMeHTalii. ABTOPKOIO BIIE€pIIE BCTAHOBJIEHO CIIiBBIIHOIIEHHS MiX
00'€KTMBHUMU CTaHAAPTAMU JJOKa3yBaHHS HAaSIBHOCTI IICUXiYHOTO PO3JIafy Ta MIPOLeCyaJlbHUMHU MeXaHi3MaM, SIKi
aKTUBYIOTbCS Y 3B'S13KY 3 IXHIM BCTaHOBJIEHHSIM («Ha IEepIINII OTJIsA»: 3aIy4eHHs 3axUCHUKa, ambynatopHa CIIE;
«BaroMoro IepeKoHaHHs» ab0 «06I'PYHTOBAHOTO NPUIYIEHHSI»: 3a11001KHi 3axonu, craujonapHa CIIE; «noza
PO3yMHHMM CYMHiBOM»: 3acTocyBaHHs [13MX). Po3po6sieHO KOMILJIEKC MPOoLieCyaJIbHUX TapaHTill 3a6e3rneyeHHs paB
Ta 3aKOHHUX iHTEPECIB 0Ci0, AKi CTPaKIAI0Th HA MCUXIYHI po31aau, mif yac nmposenenHs: CPJI, 3aiexxHo Bif ix
IIPOLIeCyasIbHOTO CTaTycy (0coba, CTOCOBHO 5IKOi lepefdavaeTbes 3acTocyBaHHs [13MX, nigosproBaHui,
NOTEPIMiNNH, CBiAOK). APTYMEHTOBAHO, 10 IUTAHHS JOIYCTUMOCTI OTPMMAaHHUX OKa3iB 32 y4acTIO IIOHSITOrO, KU
CTpaX[a€e Ha IICUXiYHi po3JIazy, BapTO BUPIIIyBATU 3aJIEXKHO Bifi JOGPOCOBICHOCTI IOMUJIKY CJIiI40T0, Ii3HABAya,
IIPOKYpOpa 1100 [ICUXIYHOTO CTaHy 0CcOo0U, SIKy 3a/Iy4asiu sIK oHsToro. ITifTpumMaHo mifxiz, 1mo0 HeobxinHoCTi
IIOBiIOMJIEHHS TIPO MifO3py 0Cco6aM, sIKa CTPAKIAI0Th Ha IICUXIUHI po3jaay, Ha MiJCTaBi TEOPETUYHUX
HaMpaloBaHb, IO3ULiN CYy0BOI IPAKTUKY, aHAJIITUYHOTO AOCIIIPKEHHS CYKyTHOCTi TaKUX (PaKTOPIB, sK: 1)
HOPMAaTHBHA 3aTPeOyBaHICTh y [IOBiLOMJIEHHI [IPO Mifl03PY; 2) y3roIpKEHICTb i3 0COBIMBOIO TPaBOBOIO IIPUPOTOI0
[13MX; 3) BiNOBifHICTh NPEe3yMIILii IICUXiYHOTO 3[10POB'S;

2. The dissertation is the first qualifying scientific work in Ukraine, in which, based on comprehensive research, a
concept for ensuring the rights of persons suffering from mental disorders in criminal proceedings is developed,
and scientifically grounded proposals aimed at improving the current criminal procedural legislation of Ukraine
and law enforcement practice are provided. In the first chapter of the dissertation, the theoretical and applied
foundations of ensuring the rights of persons suffering from mental disorders in criminal proceedings are
examined. The dissertation explores mental disorder as a legal fact from both a normative aspect (legislative model
of the phenomenon or circumstance, one of the features of which is the potential to cause legal consequences) and
a factual aspect (actual phenomenon or circumstance occurring in reality). The inconsistent use of terminology to
denote disorders of mental activity in international and national legislation is confirmed. The proposal to replace

the terms "mental illness" and "mental disorder" in criminal and criminal procedural law with a more accurate and



destigmatizing category "mental disorder" is supported. The directions of influence of mental disorder as a legal
fact on the procedural status of participants in criminal proceedings (subjective rights, procedural, evidential) are
structured. For the first time in the dissertation, the directions for improving the normative regulation in criminal
proceedings regarding the procedural status of individuals suffering from mental disorders are comprehensively
investigated in the context of international standards, foreign experience, and legislative trends. Elements of the
proceduralcompensatory mechanism aimed at ensuring the principle of equality before the law and the court in
criminal proceedings involving individuals suffering from mental disorders are considered. This includes the
involvement of a defense attorney, a legal representative, a representative, and a specialist (in the field of
psychology or psychiatry) in procedural actions. It is argued that mandatory participation of a defense attorney in
proceedings involving individuals suffering from mental disorders (if participation of a defense attorney is not
otherwise obligatory) should be ensured from the moment of notification of suspicion, when there is evidence
indicating their nonguilt or limited guilt. It is demonstrated that the participation of a legal representative is
mandatory if: a) the individual is declared incapacitated or partially capacitatedn b) the individual, due to an existing
mental disorder, is unable to fully exercise their rightso c) proceedings regarding the application of CMM are being
conducted concerning the individual. The position advocating for the mandatory participation of a specialist
(psychologist or psychiatrist) in procedural actions involving individuals suffering from mental disorders is justified
by the need to safeguard the rights of the individual, the exercise of which may be objectively complicated due to
their mental state, and to enhance the effectiveness of procedural actions. In the second chapter of the
dissertation, the peculiarities of pretrial proceedings involving individuals suffering from mental disorders are
examined. The circumstances pertaining to the special subject of proof in criminal proceedings regarding the
application of CMM are classified into two groups based on the criterion derived from the main fact of the general
subject of proof: 1) circumstances related to socially dangerous acts or criminal offensesno 2) circumstances related
to the individual who committed the socially dangerous act or criminal offense. Within each group, a detailed
examination of the circumstances included in such a subject of proof is conducted, and suggestions for improving
its normative regulation are expressed. The author, for the first time, established the correlation between objective
standards of proving the existence of a mental disorder and procedural mechanisms activated in connection with
their establishment ("on the face of it": engagement of a defense attorney, outpatient forensic psychiatric
examination (FPE)o "beyond reasonable doubt” or "reasonable suspicion": preventive measures, inpatient forensic
psychiatric examinationn "beyond a reasonable doubt": application of CMM).
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MixHap. HayK.-[IpaKT. KOH., IPUCBSIYEHO] 70 75-piyyst JOKTOpA IOPUINIHUX HayK, podecopa lO. I1. Anenina
(20 mucronaga 2021 p., m. Ogeca). Opeca: Han,. yH-T «Ofecbka opugnyHa akagemis», 2021. C. 191-194;

e 26. Tumenko O. I. 3a6e3nedyeHHs KOHBEHIIHUX [TpaB 0COOM Yy KPUMiHAJIbHOMY MTPOBAaJI)KE€HH] 110710
3aCTOCYBaHH$ [IPMMYCOBUX 3aXO0ZiB MEAMYHOIO XapakTepy. 3aCTOCYBaHHS B HAallilOHAJIbLHOMY CyJIJOYAHCTBI
craHgapTiB KoHBeHLIiI [1po 3aXKCT MpaB JIIOJMHU i OCHOBOIIOJIOKHUX €B000T, 1950 poky: 36. Te3 Bceykp. HayK.-
IpakT. KOH. (22 5xoBTHA 2021 p., M. XMeJIbHULBKUI). XMEJIbHULBKNNA: XMEJIbHULL. YHIBEPCUTET YIIPABJIiHHS Ta
npasa im. Jleoniga FO3pkoBa, 2021. C. 122-124;

¢ 27. Tumenko O. L. [IpumycoBe 3ay4eHHsI 0COOU [1JIs1 TPOBEIEHHS [ICUXiaTpUYHOI eKCIIePTU3U: OKPeMi
[IATAHHSA. AKTyaJIbHI IUTaHHS PO3BUTKY IE€P>KaBHOCTI Ta IIPABOBOI CUCTEMU B Cy4acCHiN YKpaiHi: Te3u HOIL.
MixHap. HayK.-pakT. KOH®. (29-30 xoBTHA 2021 p., M. 3anopixks). 3anopixoks: 3HY, 2021. C. 87-91;

¢ 28. Tumenko O. [. [lo nuTaHHS BU3HAYEHHS HAJIEKHOTO CY0'€KTa Cy[I0BO-EKCIIEPTHOI AisJIbHOCTI, ITOB'sI3aHOI 3
[IPOBEIEHHAM IICUXIaTPUYHOI eKCIIepTU3U. KpuMiHaNIbHUM MIPOLIEC: CYyYaCHUN BUMID Ta MIPOCIEKTUBHI
tengeHuii: III XapkiBCbKU KpUMiHAJIbHUN NPOLIECYaIbHU MOJIJIOT, IpUCBIYeHNN 90-piuvio Bif nHA
HApOJIKEHHSI IOKTOPa I0pUINYHUX HayK, npodecopa, akanemika HanjonanpHoi 8 akagemii mpaBoBUX HayK
Ykpainu 0. M. I'pomeBoro (10 nucronana 2021 p., M. XapkiB). Xapkis: [1paso, 2022. C. 177-179;

¢ 29. Tumenko O. I, Titko 1. A. [Ipe3ymniiisg NCUXiYHOTO 34OPOB’Sl VS BUCHOBOK CYJJOBO-TICUXiaTPUYHOI
€KCIIepTU3U: MeIUKO-TIPABOBUII acIeKT. [I[paBoBe perysitoBaHHS AisyIbHOCTI y cpepi OXOPOHU 30POB’S:
KOPYILiMHI BUKJIMKY Mif 4ac nanaemii: maT. V Meguko-nipaBosoro ¢gopymy (9-10 rpynus 2021 p., M. XapkiB.).
Xapkis: [IpaBo, 2021. C. 29-30;

¢ 30. Tumenko O. . 3ano6ixHi 3ax0au MOH0 0CoOU, CTOCOBHO SIKOI Ilepe6adaeThCsl 3aCTOCYBaHHS IPUMYCOBUX
3aXO0JiB MEIUYHOTO XapaKTepy: OKpeMi nuTaHHA. KpuMiHajbHUM IIpOLeC: Cy4YaCHUM BUMIp Ta IIPOCIIEKTHBHI
TeHgeHwii: [V XapKiBCbKUI KpUMiHAJIbHU [IPOLIECYaIbHUI NTOJIiIOT, npucBsaYyeHuit 1000pivdio Bin gH4
HapOJ’KE€HHS IOKTOPa I0pUIMYHUX HayK, npodecopa C. A. Anbniepra «ITiBCTOJIITTS CIy>KiHHS Haylli Ta OCBiTi»
(24 6epesns 2023 p., M. XapkiB). Xapkis: [Ipaso, 2023. C. 128-130;

e 31. Tumenko O. [. [InTaHHs MPaBOMIPHOCTI 3aTBEPIKEHHS YTOAU B KDUMIHAJIbBHOMY ITPOBAJI)KEHH] 32 y4aCTIO
0cib, sKi cTpaXkaloTh Ha IICUXiuHi po3naau. KpuMiHanbHe npolecyasbHe IPaBo Ha CY4acHOMY eTalli pO3BUTKY
Ykpainu: Kpyrnumii crisn, npucssuyenuit 40-pivdio kadpenpu KpuMiHaiabHOro npouecy HanioHanbHOI akageMmii
BHYTPIIIHIX cripas (27 5xoBTHS 2023 p., M. KuiB). Kuis, 2023. C. 152-156;

¢ 32. Tumenko O. [. 3abe3nedeHHs sIBKU JO Cyly 0Cco0H, sIKa CTPKIA€ Ha IICUXiuHi po3naau. KpumiHanbHUM
IIPOLEC: CYYaCHUM BUMID Ta MPOCIIEKTUBHI TeHAEHLi: V XapKiBCbKAI KPUMiHAIbHUN MTPOLECYaJbHUN T10JIIJIOT,
IIPUCBSIYEHUI aM'SITi JOKTOPA I0PUANYHUX HAyK, Ipodecopa, uleHa-KopecnoHaeHTa HalioHanbHOI akagemii
IIPaBOBUX HayK YKpaiHW, 3aCJIy>)KEHOTO [is9a HayKY i TEXHIKM YKpaiHy, jaypeara Jlep>kaBHoi pemii Ykpainu B
ranysi Hayku i TexHiku O. I'. o (15 nucronana 2023 p., M. XapkiB). Xapkis: [1paBo, 2024. C. 221-224;

e 33. Tumenko O. I, llapenko C. JI. KpumiHasibHe NPOBaIyKEHHS WOA0 3aCTOCYBAHHS IPUMYCOBUX 3aXOMiB
MeJIMYHOro xapakrepy. Oco611Bi NOPSAKY KPUMiHAIbHOTO TIPOBAIPKEHHS: Migpy4YHuK / 3a ped. O. B. Kaninoi.
Xapkis: [IpaBo, 2024. Po3sg, 2, 1. 6. C. 140-161;
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