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Pedepar:

1. Y po6oTi 3milicCHEHO KOMIIJIEKCHE OCTIiIKeHHS TPOo6ieMaTUKY HOPMATUBHOTO PETYJIIOBAHHS Ta MPAKTUKU
BHUKOPHUCTaHHS KOHQieHIITHOro CIiBpOOITHULITBA Y KPUMIHAJIbHOMY IIPOBAIKE€HHI. 30KpemMa: [IPOBeIEeHO
KOMIIJIEKCHUH OTJIs], HAYKOBYX IiAXO/IiB 10 KJIIOYOBUX MUTAHb BUKOPUCTAHHS KOHQIAEHIITHOTO CIiBPOOITHULITBA Y
KpUMiHaJIbHOMY NPOBAI’KE€HHI; JOCIIIKEHO iCTOpilo popMyBaHHS KOHQIEHIIIHOrO CiBPOGITHULITBA SIK 3aCO0Y
PO3CiAyBaHHS KPUMiHAIBbHUX [IPABOIOPYLIEHD Yepe3 NPU3MY IOCBiy ONePaTUBHO-PO3IIYKOBOI HisIbHOCTI Ta
€BPOIIENCHKO] iHTerpauii KpUMiHaJIbHOTO IIPOLECY; BUBYEHO iHO3EMHUI JJOCBi]] Ta CUCTEMATU30BAaHO MIKHAPOIHI

CTaHJApPTH BUKOPUCTAHHS KOHPiIEeHLIHOro CHiBpOOITHULTBA MiJ] 4aC PO3CIiyBaHHS KPUMiHAJIIBHUAX



IIPABOINOPYLIEHb; BU3HAYEHO KOJIO OCi0, SIKi MOXKYTb OyTH 3a7Ty4€HUMHU A0 KOHQiAEHLIHOTO CIiBPOGITHUITBA, IXHI
IpolecyasbHi IpaBa, 060B'sI3KM Ta rapaHTil [isyIbHOCTI; c)OpMOBaHO Ta HAYKOBO OOIPYHTOBAHO YiTKUN aJTOPUTM
3aJIy4eHHs 0Cib 0 KOHQiAEHIIHOTO CiBpPOOITHULITBA 3 YPaXxyBaHHSIM BUMOTL PEKUMY CEKPETHOCTI; PO3TJISIHYTO
[IpaBOBi rapaHTii peasnisanii mpasa Ha 6e31eKy 0Cib, 3a/ly4eHUX 10 KOHQIAEHLITHOTO CIiBPOOITHULITBA, SIK BAKJIUBY
YMOBY 10r0 e(eKTUBHOCTI; IOCIII>KEHO IPO6IeMU HAZaHHS JOIYCKY [0 Jep>XKaBHOI TAEMHUIIi Ta OCTYITy 1O
Ta€MHMX MaTepiasliB KpUMiHaJIbHOTO IIPOBAIKEHHSI 0C00aM, SIKi 3aJ1y4aloThCsl 10 KOHPiNeHLiMHOro
CIiBpOOITHUIITBA; PO3IJISIHYTO cllel(iKy NPOBEJEHHS Pi3HUX HETJIACHUX CJinuux (po3uyKoBux) Ai (gani - HCP)
3a y4yacTi ocobu, 3ayy4eHoi 0 KOHQiAeHIiTHOTO CiBpOGITHUIITBA; OXapaKTePU30BaHO BCi BUM 4OKAa3iB, sKi
MOXJIMBO OTPUMATH 3a peaysbTatamu rpoBegeHHs HCPJI 3a yyacTi KoHQineHIiHOTo CIiBpO6iTHHKA, BUBHAYEHO iX
IIpoliecyasbHi 0COOIUBOCTI. Y IIEPIIOMY PO3iji poOOTH yBara 30cepepkeHa Ha 3arajlbHOTEOPETUYHUX aClIeKTax
IOCJiIKYBaHOI Npo6ysemMaTuKy. KOHCTaTOBaHO, 110 OibIIICTb IOPUCTIB CbOTOIHI BBAXKAIOTh KOHPiAEHIiIiHE
CITiBPOGITHUIITBO JIMIIE JOTIOMIPKHUM iHCTPYMEHTOM JJ1s1 YCIIIHOTO rpoBenenHs inmux HCP/I, nonexynu -
BUKJIIOYHO $IK ar€HTYPHUI cIloci6 oTprMaHHs iHdopMallii onepaTMBHUMMU Nifpo37inamu (MigMiHSIIOYU TOHSTTS
KOH(QifEeHLilTHOTO CNiBpOGITHUIITBA Y KPUMiHAJIbHOMY NPOBAIKEHHI IIOHATTSIMY KOHQiEHLIIMHOIO Ta HETJIACHOTO
CHiBPOOITHUITBA MiJ] 4aC MPOBEIEHHS ONEPAaTUBHO-PO3IIYKOBOI HisJILHOCTI). BuokpemieHo crienu@iyHi 03HaKu
KOHOIiIeHI[IHOTO CITiBpOGITHUIITBA 1K camocTiitHoi HCPJI. JlocimkeHo mocBim BUKOpUCTaHHS iHpOpMaTOpiB,
areHTiB, foBipeHux oci6 Tomo y CIIIA, Himeuuuni, ®panuii, ITanii, Benwrii, Hinepnanpax, npoaHasnizoBaHO
0CcO6IMBOCTI Halle(peKTUBHIIINX 3apyOiKHUX MOJesiel criBpati 3 ¢pisnyHnmu ocobamu. [lopsy, i3 uum
CHCTEMAaTU30BaHO KpUTEPii 3a6e3Me4eHHs! CIIPaBeIMBOrO CYLOBOTO PO3IJIsiy, HalpalboBaHi €BpONEiCbKUM
CyZIOM 3 IIPaB JIIOAVHU Iif, 4aC pO3IJIsly CKapr Ipo NOopyieHHs CT. 6 KOHBeHIii Tpo 3axUCT NpaB JIOAUHY i
OCHOBOIIOJIOXKHUX CBOOO. Y APYroMy po3fisli po60TH PO3IJISIHYTO IPOOJIEMATHUKY, I10B'sI3aHy i3 BU3HAUEHHSIM
[IPOLIECYaIbHOTO CTaTyCy Y KPUMiHAJIbHOMY MPOBAaKEHHI 0Ci0, SIKi 3aJ1y4aioThCsl 10 KOHDineHiHOTO
CIIiBpOOITHUIITBA, Yepe3 CUCTeMaTH3Allilo IXHIX IpoliecyasbHUX IPaB Ta OOOB'SI3KiB, rapaHTiil AistabHOCTI. [Topsny i3
IIPOIIO3ULiSIMUA HAaJJaHHS KOHPiAEHTy CTaTyCy CBifika, IOTEPIisoro abo Mifo3poBaHOr0, apryMeHTOBAHO
IOLi/BbHICT BilHECEHHS 0OCi0, SIKi BUCTYIIAIOTh iIHPOPMATOpaMU Ta CIIPUSIIOTh opranisauii i nposenenHio HCPI y
KpUMiHaJIbHOMY IIPOBAJI’KEHHI i HE 6€pyTb aKTUBHOI yyacTi y npoBefeHHi inmux HCPJI, no «iHmux oci6» y
PO3yMiHHI 4. 6 cT. 246 KIIK, 1m0 103BoauTh 3a6€3ne4uTy iM KoHPineHLiHICTb 3a BiZICYTHOCTI MifiCTaB AJs
3aCTOCYBaHHS 3aX0/1iB 3a6e31e4eHHs 0e3MeKu. Y TpeTbOMY PO37iji po60TH yBara 30CcepeyKeHa Ha MUTaHHIX
NOPSAKY OTPUMAaHHS JOKA3iB y KpUMiHaJIbHOMY IIPOBAIKEHHI 3a y4acTi KOHQiEeHTa, NpobeMax JOCITiI)KeHHs Ta
OIIiHKM TaKUX JOKa3iB. YCTaHOBJIEHO, [0 OTPUMAaHHS [IOIIYCKY Ta AOCTYILY [10 [Aep>KaBHOI TaeMHULi 11711 KOHDineHTa
B M€KaxX PO3YMHMX CTPOKIB BiZJ[TOBiJHO O YMHHOIO 3aKOHOJABCTBA € HEMOJKJIMBUM, BOJIHOYAC 1€ HE BILIMBAE HA
IOIyCTHMMICTb JOKa3iB, OTPUMAHUX 32 JOIIOMOTO0 KOH(PiIEeHIIHOTO CIiBPOOITHMKA. ADTYMEHTOBAHO, 110
BUKOPUCTAHHS KOHQifeHiIHOro cniBpo6iTHMLITBA sIK camocTiiiHa HCP]] Hajlae MOK/IMBICTb 30pieHTYBaTH
IIPaBO3aCTOCOBHUKIB Ha JOLiIbHICTh CKJIAIaHHS IPOTOKOJTY 3a pe3yJbTaTaMu NposeaeHHs Takoi HCPI.
3anpornoHoOBaHoO Taki NPOTOKOJX BUKOPUCTOBYBATH I1if] yac MiArotoBky nposeneHHs iHmux HCPJI, nocunarucs Ha
HUX V BiJITOBiTHUX KJIOTIOTAaHHSX, yXBaJax i IOCTaHOBAax, He PO3KPMBAIOUU NIPU LIbOMY CIIPaBKHi AaHi KOHDimeHTa.
AKIIEHTOBAHO yBary Ha TOMY, III0 KOHQiEeHT [IOBUHEH OyTH HaiJIeHUH yciMa NpoLieCyalbHUMU MOXKJINBOCTSIMH,

sKi, BinnosigHo 1o ct. 104 KIIK, nependayae npoueaypa 03HalioMJIEHHS Ta MiJIMCaHHS [IPOTOKOJLY.

2. The work includes a comprehensive study of the issues of regulation and the practice of using confidential
cooperation in criminal proceedings. In particular: a comprehensive review of scientific approaches to key issues
of the use of confidential cooperation in criminal proceedings is conducted; the history of the formation of
confidential cooperation as a means of investigating criminal offenses through the prism of the experience of
operative investigative activity and the European integration of the criminal process is investigated; foreign
experience is studied and international standards for the use of confidential cooperation during the investigation
of criminal offenses are systematized; the circle of persons who may be involved in confidential cooperation, their
procedural rights, obligations and guarantees of activity are determined; a clear algorithm for involving persons in
confidential cooperation is formed and scientifically substantiated, taking into account the requirements of the
secrecy regime; legal guarantees of the realization of the right to safety of persons involved in confidential



cooperation are considered, as an important condition for its effectiveness; the problems of granting access to
state secrets and access to secret materials of criminal proceedings to persons involved in confidential
cooperation are investigated; the specifics of conducting various covert investigative (search) actions (hereinafter
referred to as the CISA) with the participation of a person involved in confidential cooperation are considered; all
types of evidence that can be obtained as a result of the CISA with the participation of a confidential employee are
characterized, and their procedural features are determined. In the first chapter of the work, attention is focused
on the general theoretical aspects of the researched issues. It is established that the majority of lawyers today
consider confidential cooperation only an auxiliary tool for the successful conduct of other CISA, in some places -
exclusively as an agent method of obtaining information by operational units (replacing the concept of confidential
cooperation in criminal proceedings with the concepts of confidential and secret cooperation during operational
investigative activities). Specific features of confidential cooperation as an independent CISA are singled out. The
experience of using informants, agents, proxies, etc. in the USA, Germany, France, Italy, Belgium, and the
Netherlands is studied, and the features of the most effective foreign models of cooperation with individuals are
analyzed. Along with this, the criteria for ensuring a fair trial are systematized, developed by the European Court of
Human Rights during the review of complaints about violations of Art. 6 of the Convention on the Protection of
Human Rights and Fundamental Freedoms. The second section of the work deals with the issues related to the
determination of the procedural status in criminal proceedings of persons involved in confidential cooperation
through the systematization of their procedural rights and obligations, guarantees of activity. Along with proposals
to grant the confidential status of a witness, victim or suspect, the expediency of classifying persons who act as
informants and contribute to the organization and conduct of the CISA in criminal proceedings and do not take an
active part in the conduct of other CISA to “other persons” within the meaning of Part 6 of Art. 246 of the CPC,
which will allow them to be kept confidential in the absence of grounds for the application of security measures. In
the third section of the work, attention is focused on the issues of the procedure for obtaining evidence in criminal
proceedings with the participation of a confidant, the problems of research and evaluation of such evidence. It is
established that obtaining admission and access to state secrets for a confidant within reasonable time limits in
accordance with current legislation is impossible, while this does not affect the admissibility of evidence obtained
with the help of a confidential employee. It is argued that the use of confidential cooperation as an independent
CISA provides an opportunity to guide law enforcement officers on the expediency of drawing up a protocol based
on the results of such CISA. It is proposed to use such protocols during the preparation of other CISA, to refer to
them in the relevant petitions, decisions and resolutions, without disclosing the real data of the confidant.
Attention is focused on the fact that the confidant must be granted all procedural opportunities, which, in
accordance with Art. 104 of the CPC, provides for the procedure for reviewing and signing the protocol.
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