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1. luceprarnis € nepuom0 y BiTYM3HAHIN IUBLTICTULi HAYKOBOIO MPALEI0, V SKill KOMILIEKCHO, CHCTEMHO Ta
IIOCJIiIOBHO IOCJIiIPKEHO MOPSAOK POPMYBaHHS, 3MiHU Ta HAJIE)KHOT'O BUKOHAHHS YMOB JJOTOBOPY PO HAJlaHHS
IIPOrPaMHOTO0 3ab6e3MeYeHHs 1K XMapHOi IIOCTYTH, OKPECIEHO MOro MPaBoBY IPUPOAY, BU3HAYEHO MO0 3MiCTOBE
HaIlIOBHEHHS $SIK JOTOBipPHOI KOHCTPYKIIii 3 HAAHHS MOCIYT, PO3IJISIHYTO CUCTEMY MOTO €JIEMEHTIB. 3iICHEHO
CHCTEMHUI aHaJIi3 CTATUYHUX Ta JUHAMIYHUX XapaKTE€PUCTUK JOCIIIKYBAaHUX IOTOBIpHUX IIPABOBiHOCKH,
0CO6IMBOCTEN 3[IiICHEHHSI Cy0'€KTUBHUX LIMBIJIbHUX ITPaB Ta BUKOHAHHS O0OB'SI3KiB CTOPiH JJOTOBOPY, @ TAKOXK
MiJICTaB Ta [IOPSAKY 3aCTOCYBaHHS LUBiJIbHO-TIPABOBO] BiIIIOBiNAIILHOCTI 32 HEBUKOHAHHS Y1 HEHAJIEXKHE

BMKOHAHHS 060B 43KiB B c(hepi OroBipHOro HaJJAHHA MPOrPAMHOro 3a6e3eYeHHs IK XMapHoi mocsyru. Po6oTa



IIPUCBSIYE€HA KOMIUIEKCHOMY JOCJIIPKEHHIO OJJHOTO 3 HAalbiIbll aKTyaIbHUX Ta IPAKTUYHO 3aTPeOyBaHMX HAIIPSIMIB
BIIOPSIIKYBaHHS IPUBATHOIIPABOBOi cdepu - LOrOBipHUX IIPABOBIIHOCKH, 1IJ0 BUHUKAIOTH Y 3B'SI3KY 3 HaZaHHSIM
IIPOrpaMHOro 3a6e3IeyeHHs K XMapHoi nocnyru (Software as a Service, SaaS) 3a IUBiJIbHUM 3aKOHOZ,ABCTBOM
Ykpainu. CpopMyIbOBaHO aBTOPCbKE BU3HAYEHHSI JOTOBOPY IIPO HAJJAaHHS IPOTPaMHOrO 3a0€3M1eUeHHS! SIK XMapHOI
IIOCJIYTU SIK JOMOBJIEHOCTI CTOPIH, BiJJIIOBiZHO 10 SIKOI HaZlaBay XMapHOI [TOCIYTU 3000B'SI3y€ThCS IIPOTSITOM
00YMOBJIEHOI'O CTOPOHaMU CTPOKY 3a6€3I1eYUTU KOPUCTyBauy Oe3NepelKoAHUN 6e3nepepBHUi 11ion000Bui
IOCTYII 10 1M(POBOro GyHKIiOHANY IPUKIIAIHOI KOMII'IOTEPHOI IPOrpaMy, 110 PO3MillleHa Y XMapHOMY
CepelloBNUlIli, 2 KOPUCTYBAY 3000B'13y€ThCS HAJIEKHO KOPUCTYBATUCh HAAHOIO IOMY XMapHOIO IIOCJIYTOI0 Ta
CBOE€YACHO OIJIa4yBaTH ii 32 YMOBH, KO NOTOBIP € OIJIaTHUM. B mociimgkeHHi o6rpyHTOBaHa BiATIOBiIb Ha
IIMTaHHS 1070 0COOJIMBOCTE ITPABOBOI IPHUPOAU NOCiIKYBaHOTO 1OrOBOPY. JJOroBip po HaJjaHHS [IPOrPaMHOr0
3a0e3Me4eHHs K XMapHOi IIOCIyTY He MOXKe OyTH 6€33aCTepeskHO KBasli(iKoBaHMM aHi SIK JLeH3iMHNN OTOBIip, aHi
K KJIACUYHMIA JOTOBIP PO HalaHHS UM(POBUX NOCIYT Y TPAAULIIMHOMY PO3yMiHHI, XO4a Ma€e OKpPeMi XxapaKTepHi
L7151 HUX O3HaKU. Ha mincraBi KoHUenuii po3amesKyBaHHSI KaTeropiil «BUKOPUCTaHHS» Ta «CIIO>KUBAHHS» 00'€KTa
IIpaBa iHTeJIEKTYaJIbHOI BJIACHOCTI pOOUTHCSI HACTYIIHMI BUCHOBOK. B Me>kax 1iiei IOoroBipHOi Mofiesli KOpucTyBay
CIIOXKMBA€ KOPUCHUH e]eKT Bi pob0oTH MpOrpaMHOro 3ab6e3rnedeHHs], a He 3[iiCHIOE i, [0 CTAHOBJISATD BJIaCHE
OIHOOCiIOHE Ta aBTOHOMHE «BUKOPUCTAHHSI» KOMIT'I0TepHOi nmporpamu. OMHI€I0 i Ti€0 )X KOMIT'IOTEPHOI0
IIporpamolo, 6e3 rnepedisbiIeHHs], Yepe3 XMapHi CepBiCH MOXXYTb KOPHUCTYBATUCh MiJIbOHU CIIOXKKUBauiB. OTXe,
IOCJIiI)KYBaHU NOTOBIP KBaJli(piKyeThbCs SIK NOTOBIp MPO HaaHHS UU(PPOBUX MOCIIYT, IO € CAMOCTITHUM
Pi3HOBHIIOM JOTOBOPY IIPO HaJAHHS IOCIYT i BOOHOYAC KOPEJIIOE 3 HOPMATUBHUM MiAXOIO0M, 3aKpilJIeHUM Ha PiBHI
npaBa €poreiicbkoro Cotoasy B lupektusi (EC) 2019 /770. BaXXMBUM TeOPETUYHUM 3[100yTKOM POOOTU €
IOCJiIKEHHS] XMapHOTo MPOAYKTY sIK [U(poBoro 6;1ara ocobausoro poay. O6IpyHTOBAHO, 110 y cdepi XMapHUX
IIPOJYKTIB PO3MEXKYBaHHSI MK LU(PPOBUM KOHTEHTOM i IM(POBOIO NIOCIIYTOI0, IONPHU HOro popmasbHe
3aKkpinieHHs y npasi €C, He € a6COMIOTHUM KpUTepieM npaBoBoi kBasidikalii. B mociigxyBanomy Bunanky
BUpillIaJIbHUM € CIIOCi6 IOrOBipHOrO IocTayaHHs UdPOBOro 6sara, TPUBAJICTb yYacTi IpoBaiifiepa y oro HajlaHHi
Ta XapaKkTep AOCTyIly KOPUCTyBaya A0 HbOTo. L5 Mo3uLlis € MeToh0JI0riYHO BUBAKEHOIO 1 1a€ MPaBO3aCTOCOBHIN
IIPaKTUL JieBUI iHCTPYMEHT KBasli(pikallii KOHKPETHOTO JOTOBIPHOTrO 3B'513Ky 6€3 3aJ7IeXKHOCTI Bifl (POpMaIbHUX
3aKOHO/IaBYMX KaTeropii, iHCTUTYLiOHAI3allisl IKUX He 3aBXIM BCTUTA€ 32 TeMIaMu Lu@poBsisalii Ta
TEXHOJIOTIYHOIO PO3BUTKY J€p>KaBU Ta CyCIIJIbCTBA B3araji. B po6oTi npoBeeHo nornubsiaeHnii aHani3 nopsaKy
($hopMyBaHHS YMOB IOCJIIIPKyBAaHOTO JIOTOBOPY B 3aJIESKHOCTI Bifl Cy0'€KTHOTO CKJIa/ly ITPaBOBiIHOCHH. PO3MesKOBaHO
IIBa OKpEMi JIOKaJIbHi ME€XaHi3MM JOTOBIPHOTO PETYJII0OBAHHS NOCIII)KYBaHUX JOTOBIPHUX NPaBOBiAHOCKH. [lepmuii
HOPMAaTHUBHO JleTepMiHOBaHUI /1715 My6JIiYHMX KOPUCTYBAYiB Ta 00'€KTiB KPUTUYHOI iHpopmaliliHoi
iHppacTpyKTypy, Ae nepesik icTOTHUX YMOB iMIIEPATUBHO BCTAHOBJIEHUI 3aKOHOM i Nifjisirae 000B'S3KOBOMY
BKJIIOYEHHIO JI0 LOCJIIIPKYBAaHOTO IOTOBOPY. Jpyruil MexaHi3M OXOIUIIOE OVCIIO3UTUBHE IIPABOBE PErYJIIOBAHHS
IOCTiIKYBaHUX IOTOBIPHUX IPABOBiHOCKH 32 Y4acTIO IPUBATHUX OCi0, 1€ YMOBU JJOTOBOPY [IPO HAlaHHS
IIPOrPaMHOT0 3a6€3I1eYeHHS SIK XMapPHOI MOCIYr (POPMYIOThCS [IEPEBAKHO YEPE3 MEXAHI3M CTaHIAPTHUX YMOB
IOTOBOPY NprenHaHHs. OOIPYHTOBYEThLCS, 10 IPEAMET IOTOBOPY PO HaJAHHS IPOrPAMHOTO 3a0€3Me4YeHHS K
XMapHOI IIOCJIyTH € MOro YHiBepCalbHO 6a30BOI0 iCTOTHOIO YMOBOIO. 3a3HaYeHa Te3a OOIPYHTOBYETHCS TUM, 1[0
came yepes HbOro 3abe3nedyeTbCsl iHauBinyanizanis nudposoro 61ara, o HajaeTbcs y PopMi XMapHOI I1OCIIYTH,
BM3HAYAETLCS 00CST (PYHKLIOHAIBHOTO JOCTYIy KOPUCTYBaya [0 [PUKJIAIHOI KOMII'IOTEPHOI IIPOrpamu Ta
IOPUIMYHO 3HAYYLli TapaMeTPy XMapHOTO CEPEJOBHUIIA. 3alIPOIIOHOBAHE aBTOPChbKE Ga4eHHSI IPeMEeTa 10TOBOPY
— SIK TIPOIPaMHOTO 3a0€3[1eYEHHSs Y Me’KaX XMapHOI'O CEPBICY SIK OCHOBHOTO 6a>KaHOTO J1J1s1 KOPUCTyBayda

,ILOFOBipHOI‘O HaZlaHHS Yy MEKaX 3arajlbHoOro 3MiCTOBHO"HOBeﬂiHKOBOI’O 3MiCTy 3000B'I3aHH4.

2. The dissertation is the first scientific work in domestic civil studies that comprehensively, systematically and
consistently investigates the procedure for forming, changing and properly fulfilling the terms of a contract for the
provision of software as a cloud service, outlines its legal nature, determines its content as a contractual structure
for the provision of services, and considers the system of its elements. A systematic analysis of the static and
dynamic characteristics of the studied contractual legal relations, the features of the exercise of subjective civil
rights and the fulfillment of the obligations of the parties to the contract, as well as the grounds and procedure for



applying civil liability for failure to fulfill or improper fulfillment of obligations in the field of contractual provision
of software as a cloud service, was carried out. The work is devoted to a comprehensive study of one of the most
relevant and practically demanded areas of regulation of the sphere of modern private relations - the legal
regulation of contractual relations arising in connection with the provision of software as a cloud service (Software
as a Service, SaaS) under the civil legislation of Ukraine. The author's definition of the contract for the provision of
software as a cloud service is formulated as an agreement between the parties, according to which the cloud
service provider undertakes to provide the user with uninterrupted, round-the-clock access to the digital
functionality of the applied computer program located in the cloud environment for the period agreed upon by the
parties, and the user undertakes to properly use the cloud service provided to him and pay for it in a timely
manner, provided that the contract is paid. The study provides a substantiated answer to the question of the
features of the legal nature of the contract under study. The contract for the provision of software as a cloud
service cannot be unconditionally qualified as either a license contract or a classic contract for the provision of
digital services in the traditional sense, although it has certain characteristics characteristic of them. Based on the
concept of distinguishing the categories of "use" and "consumption" of an intellectual property right object, the
following conclusion is made. Within this contractual model, the user consumes the beneficial effect of the
software, and does not perform actions that constitute the actual individual and autonomous "use" of the
computer program. The same computer program, without exaggeration, can be used by millions of consumers
through cloud services. Therefore, the contract under study qualifies as a contract for the provision of digital
services, which is an independent type of contract for the provision of services and at the same time correlates
with the regulatory approach enshrined at the level of European Union law in Directive (EU) 2019 /770. An
important theoretical achievement of the work is the study of a cloud product as a digital good of a special kind. It
is substantiated that in the field of cloud products, the distinction between digital content and a digital service,
despite its formal enshrining in EU law, is not an absolute criterion of legal qualification. In the case under study,
the decisive factor is the method of contractual supply of the digital good, the duration of the provider's
participation in its provision, and the nature of the user's access to it. This position is methodologically sound and
provides law enforcement practice with an effective tool for qualifying a specific contractual relationship without
dependence on formal legislative categories, the institutionalization of which does not always keep up with the
pace of digitalization and technological development of the state and society in general. Within the framework of
the study, an in-depth analysis of the procedure for forming the terms of the contract under study, depending on
the subject composition of the legal relationship, was conducted. Two separate local mechanisms of contractual
regulation of the contractual relationship under study were distinguished. The first is normatively determined for
public users and objects of critical information infrastructure, where the list of essential terms is imperatively
established by law and is subject to mandatory inclusion in the contract under study. The second mechanism
covers the dispositive legal regulation of the contractual relationship under study with the participation of private
individuals, where the terms of the contract for the provision of software as a cloud service are formed mainly
through the mechanism of standard terms of the accession contract. It is substantiated that the subject of the
contract for the provision of software as a cloud service is its universal basic essential term.
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Micue3Haxoa>KeHHS: By ['puropis Ckosoposy, Xapkis, Xapkiscbkuii p-H., 61024, Vkpaina
dopma BracHOCTI: JlepxasHa

Cdepa praBJIiHHﬂ: MiHicTepcTBO OCBiTH 1 HayKH YKpaiHu

InenTudikarop ROR:

Baacwue IlpizBumie Im's Ilo-6aTbKOBI:

1. ®inonosa IOnig MuxariniBHa

2. Yuliia M. Filonova

KBasmigikamnis: . . 1., 12.00.03

ImenTudikarop ORCID ID: 0000-0001-5250-5455
JonmaTkoBa iHdopmarist:

IloBHE HaliIMEeHYBaHHS IOPUAHYHOL 0C00H: HanioHanbHuii I0pUAMYHWI yHiBEpCUTET iMeHi SIpociaBa
Mygporo

Kopg 3a €IPIIOY: 02071139

Micue3Haxoa>KeHHS: By ['puropis Ckosoposy, Xapkis, Xapkischkuii p-H., 61024, Vkpaina
dopma BiracHOCTI: JlepxasHa

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH 1 HayKU YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoMOCTi

BaacHe IlpizBuie Im's [10-6aTbKOBI Hanpon Bikropis Banentunisna
rOJIOBH paau

Byacue IlpizBumie Im's I1o-6aThKOBI Hanpon BikTopist BaseHTHHIBHA
rOJIOBYIOYOTO Ha 3acCiiaHHi

BiznoBigasbHHI 3a MiATOTOBKY Jleit6a Jlionmnia BacumiHa
00JIIKOBHX JOKYMEHTIB

Peecrpa'rop Opuenko TersiHa AHaToJIiBHA



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




