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Pedepar:

1. Inceprauito NpUCBIYEHO KOMIJIEKCHOMY JOCJIIIPKEHHIO IUCKPELiHUX IIOBHOBAXEHD CyAni. Y po3aisi 1
«3araJbHOTEOPETUYHNI MiAXIM 4O BU3HAYEHHS AUCKPELiMHNX IOBHOBAXXEHD CYi» 3 ypaxyBaHHSIM CUCTEMAaTH3aLi
O3HaK YTOYHEHO BU3HAYEHHS NIOHATTS [IOBHOBAXXEHb CYA], Mifl SKMMHU 3alIPOIIOHOBAHO PO3YMITH MTpaBa
(MOXIMBOCTI), HalaHi OpraHaM IPaBOCYZAs NPOLeCyalbHUM 3aKOHOM JJ1s1 peaslisallii 3aBAaHHs IOBHOTO,
CBOEYACHOTO Ta BCEGIUHOT0 PO3TJIsiAy CIIPaB, 0 HAJIEeXaTh A0 iX IOPUCAMKIL. ApryMeHTOBaHO, 10 Ha KOXKHIN cTamii
CYJIOBOTO IIPOLeCy CYAli HajleXXaTb IOBHOBKEHHS, SIKi MOXHA MOJIIUTYU Ha 000B'sI3KOBI (0e3aIbTepHATUBHI) Ta
IVICKpeLiliHi MOBHOBaXXEHHS. Brieple o6IpyHTOBAaHO BU3HAHHS JUCKPeLii Cy[i CKI1aloBOIO OCTYITY 1O

IIpaBOCyans. Y,I[OCKOHHJICHO TIOJIOKEHHS OO0 BU3HAYEHHS ITOHATTSA ILI/ICerU,iI/UIHI/IX IIOBHOBA’>XE€Hb Cy,[[]_IiB IJIIXOM



YTOYHEHH4, 1110 3aKOH JI03BOJISIE CYAA1 peasli3yBaTH ix Ha CBill po3Cy[ (CyAiBCbKUM pO3CY), IO € IPOSBOM
CY[IiBCbKOI aKTUBHOCTI. JJOBOAUTHCS, 1110 CYZIAs Ma€ OYTH HaZiIeHUH IEBHOIO CBOOOIOI0 («CYINiBChbKUN aKTHBIZM»)
IJ1s1 LIBUAKOTO BifHOBJIEHHS IIPaB yYaCHUKIB ITPABOBITHOCUH IIPY BUABJIEHH] KOJIi3i i IPOTajiH 3aKOHOJABCTBA. Y
posgini 2 «TeopeTukonpapoBi 3acaiy JUCKPELiHMX IOBHOBAKEHD Cy11Ii» KOHKPETU30BaHO XapaKTePHi O3HAKY, L0
BJIACTUBI IUCKPELIMHUM IIOBHOBAaXEHHSIM CyZLi, 30KPEMA, 3 BUJIJIEHHSIM HACTYIIHUX: BAPiaTUBHICTD;
ONTMMAJIbHICTD; €KOJIOTIYHICTD; iHIMBIyaIbHICTh; Cy[0Ba aKTUBHICTB; iHILlIaTOPOM peaidallii TAKUX TOBHOBAXKEHb
MOXe OYTH SIK Cy[, TaK i yuacHUK cripasu.JlicTana noganbLUoro po3BUTKy Kiaacudikalis JUCKpeLliitHuX
MTOBHOBKEHbB CYJTi LIJISIXOM BUANIEHHS IBOX (OPM: OOMEKeHa Ta MOBHA AUCKPeLisl. BUsBIeHO, 0 AUCKPELiNHi
[IOBHOBA)XEHHS BUKOHYIOTh Ti cCaMi 3aBJlaHHS, 10 i 060B'SI3KOBI (6€3a71bTepHATUBHI) IOBHOBaXKEHHSI (3MilJTHEHHS
3aKOHHOCTI; IOA0JIaHHS KOJIi3i# Ta POrajiMH YAHHOTO 3aKOHO,ABCTBA; BiTHOBJIEHHS [TOPYLIEHUX [IPaB YYACHUKIB
CIIOPY), OJHAK iX peasnizalisg y AUCKPELifHUX i 000B'I3KOBUX (0€3a/IbTEPHATBHUX) IOBHOBAKXEHHSX CYA
BiIOyBa€eTbCS 3a Pi3HUM MeXaHi3MOM. Briepiie o6rpyHTOBY€ETbCS BUIiINIEHHS TAaKUX (PYHKLiN AUCKPELiHNAX
[IOBHOBAXXEHb CyAi: CTabilizyioua, peryysiTuBHa, PyHKIis epcoHanizalii, inTerpatusHa, iHgpopmaliifina
(komyHikaTuBHa) QyHKIis, 3a6e3ne4yBasbHa, CyocuaiapHa, QyHKIisi eEeKTUBHOCTI pO3IJIsiAy CIPaBU, CUTHAJIbHA. 3
yPaxyBaHHSM OCTaHHBOI (PYHKIIii 3aIIpONIOHOBAHO HAJIATY IIPABO 3aKOHOABYO] iHiiaTnBu BepxoBHOMy Cyqy.
BusBieHo, 110 HenpaBUJIbHE 3aCTOCYBaHHSI BIJIbBHOTO PO3CYLYy MOKe OYTU K YMUCHUM, Tak i HEYMUCHUM, B TOH 4ac
K BUXiJl 32 MEXI BiJIBHOTO PO3CYZy Ta 3BY>KEHHS MEX BiJIbHOTO PO3Cyly MOKJIMBI JvlIe SIK yMUCHI Iii. Tomy
HACJIIKY IJIs CYAAi IpU 34iMICHEHH] PI3HUX BUZiB [IOPYILEHD i 3JI0BKMBAHb IIPY pealidalil JUCKpeLiiHuX
IIOBHOBXEHb MAIOTh OyTHU pisHUMMU. Y po3aisni 3 «[IpobraeMHi acriekTu Ta 3a6e31e4eHHs €GHOCTI Cy10BOi IPAKTUKU
3 peasizalii AUCKPELiHUX TOBHOBAKEHb CYIIi» apTyMEHTOBAHO, 10 y nnepiog COVID-19, BOEHHOTro CTaHy Ta iHIINUX
KPU30BUX €TaIiB CyOBil Il Bagy HEOOXiTHO PO3MIUPUTU JUCKPELiliHi TOBHOBAaXXEHHS 3 MOXJIUBICTIO BUXOY 32
MeXKi MO30BHUX BUMOT, SKIIO 1€ HEOOXiIHO 17151 e(pEeKTUBHOTO 3aXUCTY MIpaB, CBOOO]I, iHTepeCiB JIOINUHY i
rpoMajsHUHA. YIiepiue o6IpyHTOBAHO, 1[0 BUHECEHHS PillleHHs 32 pe3yJbTaTaMU peasidallii JUCKpeLifiHOro
[TIOBHOB)KEHHS MO’KE€ MAaTH HAaCJIiIKaMy BUHUKHEHHY IIiJICTaB [1JI4 peasisalii oXigHNUX TOBHOBAXXEHb, SIKi MOXKYTb
0yTH, y CBOIO 4ePry, sIK JUCKPELiTHUMY, TaK i 6e3a71bTep-HaTUBHUMU (HEJUCKpeLitHMMU). JlicTana ogabioro
PO3BUTKY ifies NepefaTy IOBHOBAXKEHHS IO BiIKPUTTIO CIIPaBU Ta O(POPMIIEHHIO NESIKUX BUIIB IHIINX yXBaJl
[IOMiYHMKaM CYZiB, a B MalOyTHbOMY — MOAyJI0 «EsleKTpoHHOro cyny». OfHOYaCHO IIPU NPUMHSTTI JUCKPeLiHUX
pilleHb, KoJIM IIPOLIECYabHUN 3aKOH [I03BOJIsIE CyAi 00paTy pillleHHs cepef, NeKiJbKOX 3aKOHHUX BapiaHTiB, Taki
[IOBHOB&XKEHHSI Ma€ BUKOHYBATU BUKJIIOYHO CyAast. OGIPYHTOBAHO IOLiNBbHICT 3a00pOHHU PO3IJIsiy CIIPaBU
MPUCSDKHUMU B PEXUMI BimeokoHdpepeHLlii. Briepie BusiBIeHO, O peaisallist AUCKPEliiHIX TOBHOBAaXKEHb
KoJIerielo cynliB Mae CBOi 0COBJIMBOCTI Yepe3 HasiBHICTb CyAiI0NOBifava 10 CIIpaBi, sSIKKil 3aliMae B IpoLeci
0Co06/IMBe ITPOLIECyabHE MOJIOKEHHS. [licTasna noAaibIoro po3BUTKY MO3ULIS MIOA0 JOLITIBHOCTI BUXOMY B
Hapaj4y KiMHATYy NpY NPUMHSTTI Cy[I0BUX aKTiB IIVIIXOM BCTAHOBJIEHHS OOOB’13KY BUXOJy JIMI€ KOJIETiaJIbHOTO
CKJIaNy CypLy.

2. The thesis is devoted to the comprehensive study of judge’s discretionary powers. In chapter 1 "General
theoretical approach to the determination of the judge's discretionary powers", the definition of the concept of the
judge's powers is clarified due to the systematization of their features. It is proposed to understand the judge's
powers as the rights (opportunities) granted to the justice bodies by the procedural law for the implementation of
the task of full, timely and comprehensive consideration of cases under their jurisdiction. It is proved that at each
stage of the judicial process, the judge has powers that can be divided into mandatory (non-alternative) and
discretionary ones. The recognition of the judge's discretion as a component of access to justice has been
substantiated for the first time. The definition of the discretionary powers of judges has been improved by
clarifying that the law allows judges to exercise the aforesaid powers at judges’ own discretion (judicial discretion),
which is a manifestation of judicial activity. It is substantiated that the judge should be given a certain freedom
("judicial activism") in order to restore the rights quickly when there are gaps in the legislation as well as conflicts
of rules of law. In chapter 2 "Theoretical and legal foundations of the judge's discretionary powers" the
characteristic features inherent in the judge's discretionary powers are specified as following: variability;
optimality; environmental friendliness; individuality; judicial activity; both a court and a party to the case can



initiate the implementation of discretionary powers. The classification of the judge's discretionary powers was
further developed by distinguishing two forms: limited and full discretion. It was found that discretionary powers
perform the same tasks as mandatory (no-alternative) powers (strengthening legality; overcoming conflicts and
gaps in the current legislation; restoring the violated rights of the parties to the dispute), but their implementation
in discretionary and mandatory (no-alternative) judge’s powers takes place according to a different mechanism.
For the first time, the allocation of the following functions of the judge's discretionary powers is substantiated:
stabilizing function, regulatory function, the function of personalization, integrative function, informational
(communicative) function, protective function, subsidiary function, the function of the effectiveness of the case
review, signal function. Taking into account the last function, it is proposed to grant the right of legislative
initiative to the Supreme Court. It has been found that the misuse of discretion can be both intentional and
unintentional, while overstepping the bounds of discretion and narrowing the boundaries of discretion are
possible only as intentional acts. Therefore, the consequences for the judge in the implementation of various types
of violations and abuses in the exercise of discretionary powers should be different. In Chapter 3 "Problematic
Aspects and Ensuring the Unity of Judicial Practice in the Implementation of Judge's Discretionary Powers" it is
substantiated that during the period of COVID-19, martial law and other crisis stages, the judicial branch of powers
needs to expand its discretionary powers with the possibility of going beyond the limits of legal claims, if it is
necessary in order to protect the rights, freedoms, legal interests effectively. For the first time, it has been
substantiated that making a ruling as a result of the exercise of discretionary authority may have the consequences
of the emergence of grounds for the exercise of derivative authority, which can be, in turn, both discretionary and
non-alternative (non-discretionary). The idea of transferring the authority to institute proceedings and issue
certain types of other rulings to judges’ assistant, and in the future to the "Electronic Court" module, was further
developed. At the same time, discretionary powers when the procedural law allows one to choose among several
legal options are to be exercised exclusively by the judge. The expediency of prohibiting the consideration of the
case by the jury in the mode of video conference is substantiated. It was investigated and found that the exercise
of discretionary powers by the panel of judges has its own characteristics due to the presence of a judge-reporter
on the case, who occupies a special procedural position in the process. The idea on the expediency of exiting to
the deliberation room during the adoption of court rulings was further developed by establishing the obligation to
exit only for the panel court but not for the sole judge.
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