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1. luckpeniiiHi MOBHOBaXKEHHS CyA4i: MpobIeMu TEOPii Ta MPaKTUKHU.

2. Judge’s discretionary powers: theory and practice issues.

Pedepar:

1. luceprarito IpUCBIYEHO KOMIUIEKCHOMY JOCJIIIPKEHHIO OVCKPELiMHNX TOBHOBKEHD CyIi. Y po3zimi 1
«3arajibHOTEOPETUYHMN MiAXif, 0O BU3HAYEHHS OUCKPELIMHUX ITIOBHOBAKEHD CYLLi» 3 YpaxyBaHHSAM CUCTEMATU3ALLil
O3HaK YTOYHEHO BU3HAYEHHS NIOHATTS IOBHOBAXXEHb CYAI, Mif SKMMMU 3alIpOIIOHOBAHO PO3YMITH MpaBa
(MOXJIMBOCTI), HalaHi opraHaM IIPaBOCYZAs POLeCyalbHUM 3aKOHOM JJ1s1 peaslisaliii 3aBiaHHs [IOBHOTO,
CBO€YACHOTO Ta BCE6IUHOr0 PO3IJIsiy CIIPaB, 10 HaJIeXaTh A0 iX IOPUCAUKIil. ApryMEeHTOBaHO, 110 Ha KOXKHIl cTaii
CyZIOBOTO IIPOLeCYy CYAli HaJeXKaTb TOBHOBKEHHS, SIKi MOKHA MOTIMUTH Ha 060B'I3KOBI (6e3aIbTepHATUBHI) Ta
IVCKpeLilHi MOBHOBaXXEHHS. Briepiie o6IpyHTOBAaHO BU3HAHHS IUCKPeLlii Cy[ii CKIa0BOIO NOCTYITY 1O
[IpaBoCyasl. YIOCKOHAJIEHO MOJIOXKEHHS 00 BU3HAYEHHS MTOHATTS AUCKPELIMHNX [IOBHOBAKEHDb CYIiB LJISIXOM
YTOYHEHHY, 10 3aKOH [I03BOJIsIE€ CYAli pealidyBaTH ix Ha CBill po3cy], (CYAAiBCbKUI PO3CY]), 10 € POSIBOM
CYIIiBCBKOI aKTUBHOCTI. JOBOAUTHCS, 110 CYAAs Ma€ OyTH HAZiJIEeHUH IEBHOIO CBOOOIOIO («CYINiBChKUN aKTHUBI3ZM»)

IJ1s1 LIBUAKOTO BiTHOBJIEHHS IIPaB yYaCHUKIB ITPABOBITHOCUH NP BUABJIEHH] KOJIi3ii1 i TPOTajvH 3aKOHOJIABCTBA. Y



po3gniii 2 «TeopeTuKonpaBoBi 3acafy JUCKPELINHNX IOBHOBaKEHb CYyA41» KOHKPETU30BaHO XapaKTEPHi 03HAKY, 1110
BJIACTUBI IUCKPELiiHUM IOBHOBaXEHHSIM CYAJi, 30KpPEMA, 3 BUTIJIEHHSIM HACTYIIHUX: BapiaTUBHICTB;
ONTVMMAJIbHICTh; €KOJIOTIYHICTD; IHIMBIyaIbHICTh; Cy[0Ba aKTUBHICTB; iHILIIaTOPOM peaidallii TAKUX TIOBHOBAXKEHb
MOXe OYTH SIK Cy[, TaK i yyacHUK crpasu.JlicTana noganbUoro po3BUTKy Kiaacudikalis JUCKpeniiHux
[IOBHOBA)XXEHb CYAi IIJISIXOM BUIiNIEHHS ABOX (popmM: o6MeskeHa Ta IOBHA OUCKpeLis. BusBieHo, mo aucKpeniiti
[IOBHOBA)XEHHS BUKOHYIOTh Ti CaMi 3aBJlaHHs, 110 i 000B'SI3KOBI (6€3a71bTePHATUBHI) [I0BHOBAaXKEHHSI (3MilJHEHHS
3aKOHHOCTI; [I0[I0JIaHHS1 KOJIi3ill Ta IporajauH YMHHOIO 3aKOHOJABCTBA; BilHOBJIEHHS [1OPYIIEHUX I1PaB yYaCHUKIB
CIIOPY), OAHAK iX peasnizalis y AUCKPeLifHUX i 060B'I3KOBUX (6e3abTepHATHBHUX) IOBHOBAaKEHHSIX CYA i
BifOyBaeThCs 3a Pi3HUM MexaHi3MOM. Briepiie 06rpyHTOBY€EThCS BUTITIEHHS TaKUX (PYHKLIN AUCKPELiMHUX
IIOBHOBAXXEHb CYAi: CTabilizyioua, peryysiTuBHa, PyHKIisg epcoHanizalii, inTerpatusHa, iHgpopmalifina
(xkomyHikaTuBHAa) QyHKILIs, 3a6e3ne4yBajbHa, CyocuAiapHa, QyHKIis €(PeKTUBHOCTI pO3IJISiAy CIPABU, CUTHAJIbHA. 3
ypaxyBaHHSM OCTaHHbOI (PYHKIIii 3aITPONIOHOBAHO HA/IATy NIPABO 3aKOHOZABYO] iHiliaTuBU BepxoBHOMY Cyny.
BusiBnieHo, 10 HENPaBUJIbHE 3aCTOCYBAHHS BiJIbHOTO PO3CYAY MOXKe OyTHU SIK YMUCHUM, TaK i HEYMUCHUM, B TOM 4ac
K BUXiJl 32 MEXI BiJIBHOTO PO3CYZy Ta 3BY>KEHHS MEX BiJIbHOTO PO3Cyy MOKJIMBI JinlIe SIK yMUCHI 1ii. Tomy
HaCJIOKY [JIS CYAAi IpU 34iMICHEHH] PiI3HUX BUZiB [IOPYILEHD i 3JI0BKMBAHb IIPY peaidalil JUCKpeLiiiHuX
[IOBHOBa)X€Hb MAIOTh 6yTU pizHUMMU. V po3nisi 3 «IIpo6aeMHi acriekTy Ta 3abe3ledyeHHs €GHOCTI CyJOBOi TPaKTHUKU
3 peasizauii AUCKPELiMHUX TIOBHOBAKEHb CYIi» apTyMEHTOBAHO, 10 y nepiog COVID-19, BOeHHOro CTaHy Ta iHIINUX
KPM30BUX €TaIiB CyAOBil Il Bagy HEOOXiZHO PO3MUPUTU JUCKPELiliHI TOBHOBAaXXEHHS 3 MOXJIUBICTIO BUXOY 32
ME>Xi II030BHUX BUMOT, SIKIIO Lie HeOOXigHO 17151 e(DeKTUBHOTO 3aXUCTY IIpaB, CBOGOI, iHTepEeCiB JIIOAMHY i
rpomMajsiHUHA. YIiepiue o6IpyHTOBAHO, 11I0 BUHECEHHS PillleHHs 32 pe3yabTaTaMU peasidallii AUCKpeLifiHOro
[IOBHOB)KEHHS MOKE MAaTH HAaCJIiIKaMy BUHUKHEHHY IIiJICTaB [JIg peasisalii oXigHNUX TOBHOBAXKEHb, SIKi MOXKYTb
OyTHU, y CBOIO 4epry, sIK JUCKPELiTHUMY, TaK i 6e3a71bTep-HaTUBHUMU (HEJUCKpeLiHMMN). JlicTasa nogaabioro
PO3BUTKY ifiesl IepefaTy NIOBHOBAXKEHHSI 10 BiIKPUTTIO CIIPaBU Ta 0(OPMIIEHHIO AEeSKUX BUAIB iHIINX yXBajl
IIOMiYHMKaM CYZiB, 2 B MallOyTHbOMY — MOAyJI0 «EsleKTpoHHOro cyny». OgHOYaCHO IPU NPUMHSTTI JUCKPELiHUX
pillleHb, KOJIM IPOLIECYaIbHUAN 3aKOH JO3BOJISIE CyAli 00paTy pillleHHs cepef, NeKiJIbKOX 3aKOHHMX BapiaHTiB, Taki
IIOBHOBA)XEHHS Ma€ BUKOHYBATU BUKJIIOYHO CyA1sl. OGI'PYHTOBAHO IOLiIBHICTb 3a00POHU PO3IJISiAY CIIpaBU
MPUCSDKHUMU B PeXUMI BileokoHepeHLii. Briepine BusBieHo, M0 peasisallist AUCKPeliifHIX TOBHOBaXKEHb
KOJIETi€l0 CyAIiB Mae CBOi 0COOIMBOCTI Yepe3 HasIBHICTb CyAAiI0NOBIfaYa 10 CIIPaBi, sSIKKil 3aliMae B IPOLeCi
0CO6JIMBE TIPOLeCyaJibHE NOJI0oKeHHS. JlicTana Noganbuoro po3BUTKY MO3KLS 010 AOLIBHOCTI BUXOAY B
Hapaj4y KiMHATYy NPy NPUMHATTI CyIOBUX aKTiB LIJIIXOM BCTaHOBJIEHHS OOOB’13KY BUXOJy JIMII€ KOJIETiaJIbHOTO
CKJIaZly Cyqy.

2. The thesis is devoted to the comprehensive study of judge’s discretionary powers. In chapter 1 "General
theoretical approach to the determination of the judge's discretionary powers", the definition of the concept of the
judge's powers is clarified due to the systematization of their features. It is proposed to understand the judge's
powers as the rights (opportunities) granted to the justice bodies by the procedural law for the implementation of
the task of full, timely and comprehensive consideration of cases under their jurisdiction. It is proved that at each
stage of the judicial process, the judge has powers that can be divided into mandatory (non-alternative) and
discretionary ones. The recognition of the judge's discretion as a component of access to justice has been
substantiated for the first time. The definition of the discretionary powers of judges has been improved by
clarifying that the law allows judges to exercise the aforesaid powers at judges’ own discretion (judicial discretion),
which is a manifestation of judicial activity. It is substantiated that the judge should be given a certain freedom
("judicial activism") in order to restore the rights quickly when there are gaps in the legislation as well as conflicts
of rules of law. In chapter 2 "Theoretical and legal foundations of the judge's discretionary powers" the
characteristic features inherent in the judge's discretionary powers are specified as following: variability;
optimality; environmental friendliness; individuality; judicial activity; both a court and a party to the case can
initiate the implementation of discretionary powers. The classification of the judge's discretionary powers was
further developed by distinguishing two forms: limited and full discretion. It was found that discretionary powers
perform the same tasks as mandatory (no-alternative) powers (strengthening legality; overcoming conflicts and



gaps in the current legislation; restoring the violated rights of the parties to the dispute), but their implementation
in discretionary and mandatory (no-alternative) judge’s powers takes place according to a different mechanism.
For the first time, the allocation of the following functions of the judge's discretionary powers is substantiated:
stabilizing function, regulatory function, the function of personalization, integrative function, informational
(communicative) function, protective function, subsidiary function, the function of the effectiveness of the case
review, signal function. Taking into account the last function, it is proposed to grant the right of legislative
initiative to the Supreme Court. It has been found that the misuse of discretion can be both intentional and
unintentional, while overstepping the bounds of discretion and narrowing the boundaries of discretion are
possible only as intentional acts. Therefore, the consequences for the judge in the implementation of various types
of violations and abuses in the exercise of discretionary powers should be different. In Chapter 3 "Problematic
Aspects and Ensuring the Unity of Judicial Practice in the Implementation of Judge's Discretionary Powers" it is
substantiated that during the period of COVID-19, martial law and other crisis stages, the judicial branch of powers
needs to expand its discretionary powers with the possibility of going beyond the limits of legal claims, if it is
necessary in order to protect the rights, freedoms, legal interests effectively. For the first time, it has been
substantiated that making a ruling as a result of the exercise of discretionary authority may have the consequences
of the emergence of grounds for the exercise of derivative authority, which can be, in turn, both discretionary and
non-alternative (non-discretionary). The idea of transferring the authority to institute proceedings and issue
certain types of other rulings to judges’ assistant, and in the future to the "Electronic Court" module, was further
developed. At the same time, discretionary powers when the procedural law allows one to choose among several
legal options are to be exercised exclusively by the judge. The expediency of prohibiting the consideration of the
case by the jury in the mode of video conference is substantiated. It was investigated and found that the exercise
of discretionary powers by the panel of judges has its own characteristics due to the presence of a judge-reporter
on the case, who occupies a special procedural position in the process. The idea on the expediency of exiting to
the deliberation room during the adoption of court rulings was further developed by establishing the obligation to
exit only for the panel court but not for the sole judge.
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