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1. Incepraliito NpUCBSIYEHO NIPABOBill XapaKTePUCTHULI KPUMIHAJIbHOI BifITIOBiIaIbHOCTI 3a CJIy>)KO0BY HenbanicTs. Ha

OCHOBI IOCJIiIKeHHSI r'eHe3u KPUMiHaIbHOI BiATIOBinaIbHOCTI 32 C/Iy>KO0BY He16aiCTh POCIiKOBAHO BILJIVB

[IOJIITUYHOTO PEKMMY Ha CTAaHOBJIEHHS, PO3BUTOK Ta IIO3ULIOHYBAaHHSI 3JI0YMHIB y CJIy>KOO0Bil cdepi 3araiom ta

cnyK60Boi Hepi0anoCTi 30KpemMa. Po3risiHyTo NificTaBy KpUMiHali3allii JaHOTo JisiHHS Ta COlliajlbHy 00YMOBJIEHICTb

icHyBaHH# cT. 367 KK Ykpainu. BusHaueHo, o cepeq, ycix GpaKkTopiB, sIKi 00YMOBIIIOIOTh BCTAHOBJIEHHS
KpUMiHa/IBbHOI BiZIIOBiAANBHOCTI 3a CIIY>X00BY HeZ0asIicTh, BUPIIaIbHUMU € CYCIIiJIbHA HEOe3eYHICTh LIbOro
IiSIHHS, OT0 BiIHOCHA IOIIMPEHICTh, KOHCTUTYILiHA aJ,€eKBAaTHICTh, MDKHAPOIHO-TIPaBOBA AOIyCTUMICTb Ta
HeOoOXiJIHiCTb KpMMiHasizauii. BctaHoB€HO, O coliasibHa 00YMOBJIEHICTh icCHyBaHHS cT. 367 KK Ykpainu
HiaTBepAXyeThCs ii coLiaTbHOK KOPUCHICTIO, CUCTEMHO-ITPAaBOBOIO HECYIIEPEUIIMBICTIO, MOXKJIMBICTb GOPOTHOU 3

NiSTHHSIM 32 IOTIOMOTOI0 KPMMiHaIbHO-TIPABOBUX 3aCO06IB i HEMOXKJIUBICTh HOPOTHOU 32 TOTTOMOTOIO iHIIKX,



HagBHICTIO PECYPCIB 1J14 3[iICHEHHS KPUMIHAJILHOTO MepeClilyBaHHs Ta CIIiBPO3MIiPHICTb MO3UTUBHUX i
HEraTUBHUX HACJIAKIB 3a00pOHU. 3iICHEHO XapaKTePUCTHUKY 00'€KTUBHUX Ta CYy0'€KTHBHUX O3HAK CIIYy>KO0BOI
HenoanocTi. 30KpeMa, y MeXKax aHaslizy 00’€eKTUBHOI CTOPOHH CJIYKO0BOi He[10a10CTi apryMEHTY€ETbCSI BUTiIEHHS
IBOX (POPM YUMHEHHS LIbOTO 3JI0YMHY: [is (HeHaJIe>XXKHe BUKOHAHHS OO0B'SI3KiB) Ta 6€3/is/IbHICTb (HEBUKOHAHHS
060B’3KiB). [Tif yac XxapaKTeprUCTUKU HACiJKIB CJIy>K60BOi HE10aI0CTi OOGIPYHTOBAHO HENIOLi/IbHICTh BUBHAYEHHS
IIOHATDb «ICTOTHA WIKOZJA» i «TSDKKI HACIiIKU» BUKJIIOYHO SIK 3aIIOZiSIHHS MaTepiasbHOI MKOAU Ta apTYMEHTOBAaHO
noTpeby NOBEPHEHHSI [10 NONlepeAHbOI pefaKkiii 3aKoHy B KOHTEKCTI TlyMau€HHs! IaHUX KPUMiHaIbHO-IPABOBUX
Kareropiit. OGrpyHTOBAHO, 10 6e3/is7IbHICTh MOXKE CTaTU IPUYMHOIO CYCIiIbHO He6e3NeyHnX HacliaKiB. Y pasi,
SIKIO CJIY>KO0BA HENIOaIiCTh BUNHSIETbCS Yy GOPMI Aii, TPUUMHHUHI 3B'SI30K MOXKe OYTH NPSIMUiL abo
OIIOCEPEIKOBAHNUIA, Y BUNIaIKaX, KOJIU GOPMOIO [isSIHHS € 6€31isI/IbHICTb, IPUYMHHUH 3B'I30K MOK€ MaTH Juile
orocepenKoBaHui xapakrep. I1if 4ac po3risaay cy6’ekTa ciay>k60B0i He[|6aI0CTi 3a3HaYA€ThCS, 1110 BiH €
crienianbHUAN — CIIY>XK060Ba 0c06a SIK My6JiYHOrO, TaK i IPUBATHOTO MTpaBa. PO3KPUTO 3MIiCT I0PUANYHUX O3HAK
cy0’ekTa 37104nHY, nependadeHoro ct. 367 KK Ykpainu. 3pilicHeHunit aHasi3 xapakrepy (PyHKLiH, IOKIaJeHUX Ha
0ocib, sIKi HagaTh y6JIiYHi IOCIYTH, LO3BOJIUB 3POOMTH BUCHOBOK, 110 Y Pa3i iX HEBUKOHAHHSI Y1 HEHAJIEXKHOTO
BMKOHAHHSI MOJXe 3aIl0JIil0BaTHCS MIKOJA OXOPOHIOBAHMM 3aKOHOM IIPaBaM, CBOOOJAM Ta iHTepecamM OKpEeMUX
rpoOMaJsiH, lep>KaBHUM 49U IPOMAZICHKUM iHTepecam abo iHTepecam OKpeMUx I0pUIUIHUX oci6. Tomy
3aIpPOIIOHOBAHO, IIJIIXOM BHECEHHS 3MiH [10 Ha3Bu Ta pucnosullii ct. 367 KK Ykpainu, BU3HaTu JaHy KaTeropito ocioé
Cy0’eKTOM CJIy>k00BOi Hei6anocTi. OGrpyHTOBAaHO MPONO3ULLiI0 MO0 LOAATKOBOI AudepeHLiaLii BiAnoBinaabHOCTI
3a CIy>KO0BY HeZ0amiCTh LIIXOM NepeabdadyeHHs sIK KBasiQikyouoi o3Haku y 4. 2 ¢T. 367 KK Ykpainu BunHeHHs
cyk00BOi Hes16anoCTi ocobamy, sKi 3aliMalOTh OCOOJIMBO BiiIOBiTaIbHE CTaHOBUILE. [Ipy XapakTepuCTULli
Cy0’eKTMBHOI CTOPOHMU CJIy>KO0BOI HE6aJI0CTi 3p006JIEHO BUCHOBOK, 110 Y IIEPEBaKHIN 6iNbIIOCTI BUNIAAKIB CIIy>KO0Ba
HeZ0aiCTh NO3ULIOHYETHCS IPAKTUKAMU SIK HEOOEPEXKHUI 37104MH. OJIHAK 3 OIJISIly HA YMHHE 3aKOHOJABCTBO €
iZCTaBM CTBEPAKYBATU [IPO MOSKJIMBICTh BUMHEHHSI JAHOTO 3JI0YMHY 3 HEIIPSIMUM YMUCJIOM. Y TPETbOMY PO3Tii
IYICEePTaLifiHOrO AOCJiIPKEHHS PO3IJISTHYTO 3aX0/14 KPMMiHalbHO-TIPABOBOTO XapaKTepy, 10 3aCTOCOBYIOThCS 10
0cCib, sIKi BAMHUIIM CJIY>KOOBY HenlbanicTb. OGI'PYHTOBAHO, 1O 3 yPaxyBaHHSIM clielU(iky cy6'eKTa 37I04MHY,
nepeno6adenoro ct. 367 KK Ykpainu, ogHuM i3 HallepeKTUBHILIMX CIIOCOGIB TOCATHEHHSI METH CIIeLiaIbHOl
IIpeBeHlii 10/10 0Ci6, SIKi BAMHUIM CJIYy>KO0BY HeZl0aliCThb, € 3aCTOCYBAaHHSI TAaKUX IIOKapaHb, K WTpad,
11030aBJIEHHS ITpaBa 06iliMaTH NEeBHi nocany abo 3aiMaTUCs IEBHOIO [isJIbHICTIO Ta IPOMaJIChKi po60TH. Y 3B'SI3KY 3
BEJINKUM BiJICOTKOM 3aCTOCYBaHH$ 0 OCi0, SIKi BAMHUIIM 37I0YHUH, IlepeadadeHunii 4. 2 ct. 367 KK Ykpainuy,
3BiJIbHEHHS Bii KpUMiHAJILHOTO TIOKaPaHHS 3 BUIIPOOYBAHHSIM IIPOIIOHYETHCS 3 METOI0 YHUKHEHHS iX 6€3KapHOCTi
peasizoByBaTH I1poballifiHi nporpamu. [is LbOro 3allpOIIOHOBAHO BHECTU 3MiHM 110 4. 2 cT. 76 KK Ykpainu uisixom
nepenoadeHHs Nopsy i3 TaKUM JOJATKOBAM 3aXO[I0M, SIK 3aCTOCYBaHHS IPOOaLiiHMX IPOrpaMm, BKa3iBKy Ha Te, 10 y

paMKax NpobauiliHuX Nporpam MOXJIMBAM € 3aCTOCYBaHHSI HEOIJIauyBaHO] IIpalli Ha KOPUCTb CYCIIiIbCTBA.

2. The thesis is devoted to the legal characteristic of criminal liability for official negligence. Based on the study of
the genesis of criminal liability for official negligence, the influence of the political regime on the formation,
development and positioning of crimes in the official sphere as a whole and official negligence in particular, has
been traced the grounds for the criminalization of this act and the social conditionality the existence of Art. 367 of
the Criminal Code of Ukraine have been analyzed. It is determined that among all the factors that determine
criminal liability for official negligence the decisive ones are: the social danger of this act, its relative prevalence,
constitutional adequacy, international legal permissibility and the need for criminalization. It is established that
the social conditionality of the existence of Art. 367 of the Criminal Code of Ukraine is confirmed by its social
benefits, systemic legal consistency, the ability to combat the action through criminal legislation means and the
impossibility of fighting through others, the availability of resources for criminal prosecution and the
proportionality of the positive and negative consequences of the ban. In the context of the grounds for criminal
liability, objective and subjective features of official negligence are considered. When considering the objective side
of official negligence, has been for the uniform application of the law it has been proposed leave in the disposition
of Art. 367 of the Criminal Code of Ukraine the wording "failure to perform or improper performance of duties." In
the context of analyzing the socially dangerous consequences of official negligence it has been proved that causing



intangible harm is socially dangerous, it meets other criteria of criminalization, therefore it is necessary to return
to the previous wording of paragraphs 3 and 4 of the note to Art. 364 of the Criminal Code of Ukraine, which gave
every reason to assert that substantial harm and socially dangerous consequences can have a tangible and
intangible nature. It has been subs proved that inaction can cause socially dangerous consequences. If official
negligence is committed in the form of an action, the causal relationship may be direct or conditioning, in cases
where the form of the act is inaction, the causal relationship can only have a conditioned character. When
characterizing the subjective signs of official negligence, it was concluded that in the overwhelming majority of
cases, official negligence is positioned by practitioners as a careless / reckless crime. However, taking into
account the current legislation, there are grounds for asserting the possibility of committing this crime with
indirect intent. When considering the subject of official negligence, it is noted that he is special - an official of
public law and an official of private law. It is substantiated that given the significance of the powers concentrated
in the hands of persons engaged in professional activities related to the provision of public services, in the event of
non-fulfillment or careless performance of their duties, substantial harm to the rights, freedoms and interests of
individual citizens, state or public interests or interests of individual legal entities. Therefore, it is advisable to
determine the auditor, appraiser, expert, notary, arbitration manager, independent mediator, member of labor
arbitration and arbitrator as the subject of official negligence by amending the name and disposition of Art. 367 of
the Criminal Code. In the context of the mechanism of criminal law regulation, it is determined the criminal law
measures applied to persons who have committed official negligence. It is substantiated that, taking into account
the specifics of the subject of the crime, provided for by Art. 367 of the Criminal Code of Ukraine, features of its
objective and subjective signs one of the most effective ways to achieve the goal of special prevention in relation to
persons who have committed official negligence, is the use of such penalties as fines, deprivation of the right to
hold certain positions or engage in certain activities, and public works. There is a large percentage of the
application to persons who have committed a crime under p. 2 of Art. 367 of the Criminal Code of Ukraine,
exemption from criminal punishment with probation. It is proposed to avoid probable impunity to implement
probation programs. For this proposed changes in p. 2 of Art. 76 of the Criminal Code of Ukraine, by means of a
prediction alongside such an additional measure as the use of probation programs, an indication that within the
framework of probationary programs, it is possible to use unpaid work in favor of society.
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